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STATEMENT OF BASIS AND PURPOSE — COLORADO RULES GOVERNING RETAIL MARIJUANA

On November 6, 2012, Colorado voters approved an amendment to the Colorado Constitution, Article
XVIII, Section 16, popularly known as “Amendment 64,” which directed the Colorado Department of
Revenue to promulgate rules governing businesses that cultivate and sell Retail Marijuana. The
amendment was proclaimed into the Colorado Constitution on December 10, 2012.

Because Amendment 64 presented issues of first impression in Colorado and the United States, along
with very short timeframes for implementation, Governor John Hickenlooper established the
Amendment 64 Implementation Task Force, co-chaired by Executive Director of the Department of
Revenue Barbara Brohl and the Governor’s Chief Legal Counsel Jack Finlaw, on December 10, 2012. The
Governor directed the Task Force “to identify the legal, policy, and procedural issues that must be
resolved, and to offer suggestions and proposals for legislative, regulatory, and executive actions that
need to be taken, for the effective and efficient implementation of Amendment 64.” The Task Force,
assisted by several Working Groups, provided extensive policy recommendations to the Colorado
General Assembly.

The Colorado General Assembly adopted three bills during the 2013 legislative session to implement
Amendment 64, and Colorado Governor John Hickenlooper signed those bills into law on May 28, 2013.
Amendment 64 and the implementing legislation (particularly, House Bill 13-1317) required that the
State Licensing Authority, the Executive Director of the Colorado Department of Revenue, promulgate
certain rules on or before July 1, 2012. To comply with those requirements within the short period
between adoption of the legislation and required promulgation of rules, the State Licensing Authority
adopted emergency rules governing Retail Marijuana in the state of Colorado.

Immediately after adopting the emergency regulations, the Department of Revenue convened five
representative groups, known as working groups, which provided input and substantive suggestions
regarding proposed rules governing Retail Marijuana Establishments and Medical Marijuana Businesses
in Colorado. Each working group discussed a different set of issues, broken down as follows: Licensing,
Licensed Premises, Transportation, and Storage; Licensed Entities and Inventory Tracking; Record
Keeping, Enforcement and Discipline; Labeling, Packaging, Product Safety & Marketing; and Medical
Differentiation. Representatives from law enforcement, the Governor’s Office, the Attorney General’s
Office, the Department of Public Health and Environment, local authorities, industry members, trade





industries, child protection advocates, and subject matter experts in the fields of substance abuse,
toxicology, pharmacology and marketing participated in the working groups.

On July 15, 2013, the State Licensing Authority filed a Notice of Rulemaking with the Colorado Secretary
of State. Since that time, many written comments from the public have been submitted. On August 20
and 21, 2013, a rulemaking hearing was held regarding the proposed rules, and many members of the
public provided oral testimony. The public was informed that written comments on the proposed rules
would be accepted until 5:00 p.m. on August 27, 2013, and many additional written comments were
submitted.

The State Licensing Authority has considered the rulemaking record. That record includes all materials
considered by or produced by the Governor’'s Amendment 64 Implementation Task Force and its
working groups; the oral and written record of the meetings of the State Licensing Authority’s
rulemaking working groups; all written comments submitted regarding the proposed rules; and all oral
testimony provided during the August 20 and 21, 2013 rulemaking hearing.

The State Licensing Authority has also considered the direction provided by the United States
Department of Justice through an August 29, 2013 letter from United States Attorney General Eric
Holder to Governors John Hickenlooper of Colorado and Jay Inslee of Washington, and an accompanying
memorandum to all United States Attorneys from Deputy Attorney General James M. Cole. Through this
correspondence, the United States Department of Justice has clarified that it will continue to enforce
the Controlled Substances Act in Colorado, but that it will not challenge Colorado’s ability to regulate
the Retail Marijuana industry in accordance with state law, based upon the expectation that the state
and local governments will implement strong and effective regulatory and enforcement systems that
address public safety, public health and other law enforcement interests. Some of those federal law
enforcement priorities of particular relevance to these rules include preventing the distribution of
marijuana to minors, preventing the diversion of marijuana from states where it is legal under state law
to other states, and preventing the exacerbation of adverse public health consequences associated with
marijuana use. As an illustration, Deputy Attorney General Cole noted that the federal interest in
preventing the distribution of marijuana to minors “would call for enforcement not just when an
individual or entity sells or transfers marijuana to a minor, but also when marijuana trafficking takes
place near an area associated with minors; when marijuana or marijuana-infused products are marketed
in @ manner to appeal to minors; or when marijuana is being diverted, directly or indirectly, and
purposefully or otherwise, to minors.”

In adopting these rules, the State Licensing Authority is complying with the mandates and objectives set
forth by the people of the State of Colorado through Amendment 64 and the Colorado General
Assembly through House Bill 1317. These rules are designed not to make the operation of Retail
Marijuana Establishments unreasonably impracticable, but also promote public safety and ensure
compliance with constitutional and statutory guidelines. These rules must implement the extensive
regulatory requirements set forth in Amendment 64 and House Bill 13-1317. Above all though, these
rules accomplish the state of Colorado’s guiding principle through this process: to create a robust
regulatory and enforcement environment that protects public safety and prevents diversion of Retail
Marijuana to individuals under the age of 21 or to individuals outside the state of Colorado.
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1 CCR 212-2, Series R 100 through Series R 1400, Retail Marijuana Rules

Pursuant to the state Administrative Procedure Act, Title 24, Article 4, C.R.S. (2013), |, Barbara J. Brohl, Executive Director
of the Colorado Department of Revenue and State Licensing Authority, promulgate the following rules:

New Permanent Rules, Retail Marijuana - Rule R 100 Series — General Applicability;

New Permanent Rules, Retail Marijuana - Rule R 200 Series — Licensing;

New Permanent Rules, Retail Marijuana - Rule R 300 Series — The Licensed Premises;

New Permanent Rules, Retail Marijuana - Rule R 400 Series — Retail Marijuana Stores;

New Permanent Rules, Retail Marijuana - Rule R 500 Series — Retail Marijuana Cultivation Facilities;

New Permanent Rules, Retail Marijuana - Rule R 600 Series - Retail Marijuana Manufacturing Facilities;

New Permanent Rules, Retail Marijuana - Rule R 700 Series — Retail Marijuana Testing Facilities;

New Permanent Rules, Retail Marijuana - Rule R 800 Series — Transport and Warehousing;

New Permanent Rules, Retail Marijuana - Rule R 900 Series - Business Records and Reporting;

New Permanent Rules, Retail Marijuana - Rule R 1000 Series — Labeling, Packaging, and Products Safety;

New Permanent Rules, Retail Marijuana - Rule R 1100 Series -Signage and Advertising;

New Permanent Rules, Retail Marijuana - Rule R 1200 Series — Enforcement;

New Permanent Rules, Retail Marijuana - Rule R 1300 Series — Discipline; and

New Permanent Rules, Retail Marijuana - Rule R 1400 Series - Division, Local Jurisdiction, and Law
Enforcement Procedures

In addition, upon the effective date of these rules, | repeal all remaining Retail Marijuana emergency rules that were
promulgated and effective June 28, 2013 and all Retail Marijuana emergency rules that were promulgated and effective
September 9, 2013.

o #
The new rules are adopted this 9 day of %&L 2013.

Barb4ra J. Broh™~"  ~
Executive Director and State Licensing Authority
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R 100 Series — General Applicability

Basis a Purpose — R 102

The statutory authority for this rule is found at subsection 12-43.4-202(2)(b), C.R.S. The purpose of this rule is to
clarify that each rule is independent of the others, so that if one is found to be invalid, the remainder will stay in effect.
This will give the regulated community confidence in the rules even if one is challenged.

R 102 — Severability

If any portion of the rules is found to be invalid, the remaining portion of the rules shall remain in force and
effect.

Basis and Purpose - R 103

The statutory authority for this rule is found at subsection 12-43.4-202(2)(b), C.R.S. The purpose of this rule is to
provide necessary definitions of terms used throughout the rules. Defined terms are capitalized where they appear in
the rules, to let the reader know to refer back to these definitions. When a term is used in a conventional sense, and
not intended to be a defined term, it is not capitalized.

With regard to the definition of Child-Resistant, the State Licensing Authority relied extensively upon written
commentary provided by a public health agency within a Colorado hospital, which had conducted a health impact
assessment of packaging regulations, looking at accidental ingestion of medical marijuana. The assessment was
supported by others in the public, including industry representatives and a physician specializing in medical
toxicology.

With regard to the definition of Restricted Access Area, the State Licensing Authority relied extensively upon written
commentary provided by a consumer advocate.

R 103 - Definitions

Definitions. The following definitions of terms, in addition to those set forth in section 12-43.4-103, C.R.S., shall apply
to all rules promulgated pursuant to the Retail Code, unless the context requires otherwise:

“Advertising” means the act of providing consideration for the publication, dissemination, solicitation, or
circulation, visual, oral, or written, to induce directly or indirectly any Person to patronize a particular a Retalil
Marijuana Establishment, or to purchase particular Retaill Marijuana or a Retail Marijuana
Product. “Advertising” includes marketing, but does not include packaging and labeling. “Advertising”
proposes a commercial transaction or otherwise constitutes commercial speech.

“Alarm Installation Company” means a Person engaged in the business of selling, providing, maintaining,
servicing, repairing, altering, replacing, moving or installing a Security Alarm System in a Licensed
Premises.





“Applicant” means a Person that has submitted an application pursuant to these rules that was accepted by
the Division for review but has not been approved or denied by the State Licensing Authority.

“Batch Number” means any distinct group of numbers, letters, or symbols, or any combination thereof,
assigned by a Retail Marijuana Cultivation Facility or Retail Marijuana Products Manufacturer to a specific
Harvest Batch or Production Batch of Retail Marijuana.

"Cannabinoid" means any of the chemical compounds that are the active principles of marijuana.

“Child-Resistant” means special packaging that is:

a. Designed or constructed to be significantly difficult for children under five years of age to open and
not difficult for normal adults to use properly as defined by 16 C.F.R. 1700.20 (1995) and ASTM
classification standard D3475-12, http://www.astm.org/Standards/D3475.htm. Note that this rule
does not include any later amendments or editions to the Code of Federal Regulations or the
ASTM classification standards. The Division has maintained a copy of the applicable federal
regulation and ASTM classification standard, which are available to the public.

b. Opaque so that the product cannot be seen from outside the packaging;
c. Closable for any product intended for more than a single use or containing multiple servings, and
d. Labeled properly as required by the R 1000 Series.

"Container" means the sealed package in which Retail Marijuana or a Retail Marijuana Product is placed for
sale to a consumer and that has been labeled according to the requirements set forth in Rules R 1002 et.
seq.

"Denied Applicant" means any Person whose application for licensure pursuant to the Retail Code has been
denied.

“Department” means the Colorado Department of Revenue.
"Director" means the Director of the Marijuana Enforcement Division.
"Division" means the Marijuana Enforcement Division.

"Edible Retail Marijuana Product” means any Retail Marijuana Product which is intended to be consumed
orally, including but not limited to, any type of food, drink, or pill.

“Executive Director” means the Executive Director of the Department of Revenue.

"Exit Package" means a sealed Container or package provided at the retail point of sale, in which any Retail
Marijuana or Retail Marijuana Product already within a Container are placed.

“Final Agency Order” means an Order of the State Licensing Authority issued in accordance with the Retail
Code and the State Administrative Procedure Act. The State Licensing Authority will issue a Final Agency





Order following review of the Initial Decision and any exceptions filed thereto or at the conclusion of the
declaratory order process. A Final Agency Order is subject to judicial review.

“Flower” means the gametophytic or reproductive state of Cannabis in which the plant in in a light cycle
intended to produce flowers, trichromes, and cannabinoids characteristic of marijuana.

“Good Cause” for purposes of denial of an initial, renewal, or reinstatement of a license application, means:

a. The Licensee or Applicant has violated, does not meet, or has failed to comply with any of the
terms, conditions, or provisions of the Retail Code, any rules promulgated pursuant to it, or any
supplemental relevant state or local law, rule, or regulation;

b. The Licensee or Applicant has failed to comply with any special terms or conditions that were
placed upon the license pursuant to an order of the State Licensing Authority or the relevant local
jurisdiction; or

c. The Licensee’s Licensed Premises have been operated in a manner that adversely affects the
public health or welfare or the safety of the immediate neighborhood in which the establishment is
located.

“Good Moral Character” means an individual with a personal history demonstrating honesty, fairness, and
respect for the rights of others and for the law.

“Harvest Batch” means a specifically identified quantity of processed Retail Marijuana that is uniform in
strain, cultivated utilizing the same herbicides, pesticides, and fungicides, and harvested at the same time.

“Identity Statement” means the name of the business as it is commonly known and used in any Advertising.

“Immature plant” means a nonflowering Retail Marijuana or Medical Marijuana plant that is no taller than
eight inches and no wider than eight inches produced from a cutting, clipping, or seedling and that is in a
growing/cultivating container that is no larger than two inches wide and two inches tall that is sealed on the
sides and bottom.

“Initial Decision” means a decision of a hearing officer in the Department following a licensing, disciplinary,
or other administrative hearing. Either party may file exceptions to the Initial Decision. The State Licensing
Authority will review the Initial Decision and any exceptions filed thereto, and will issue a Final Agency
Order.

"Licensed Premises” means the premises specified in an application for a license pursuant to the Retalil
Code that are owned or in possession of the Licensee and within which the Licensee is authorized to
cultivate, manufacture, distribute, sell, or test Retail Marijuana in accordance with the provisions of the
Retail Code and these rules.

"Licensee" means any Person licensed pursuant to the Retail Code or, in the case of an Occupational
License Licensee, any individual licensed pursuant to the Retail Code or Medical Code.

"Limited Access Area" means a building, room, or other contiguous area upon the Licensed Premises where
Retail Marijuana is grown, cultivated, stored, weighed, packaged, sold, or processed for sale, under control
of the Licensee.





“Limit of Detection” or “LOD” means the lowest quantity of a substance that can be distinguished from the
absence of that substance (a blank value) within a stated confidence limit (generally 1%).!

“Limit of Quantitation” or “LOQ" means the lowest concentration at which the analyte can not only be
reliably detected but at which some predefined goals for bias and imprecision are met.

“MITS” means Marijuana Inventory Tracking Solution.

“MITS Trained Administrator” means an Owner or an occupationally licensed employee of a Retail
Marijuana Establishment who has attended and successfully completed MITS training and who has
completed any additional training required by the Division.

“MITS User” means an Owner or occupationally licensed Retail Marijuana Establishment employee who is
granted MITS User account access for the purposes of conducting inventory tracking functions in the MITS
system and who has been successfully trained by a MITS Trained Administrator in the proper and lawful use
of MITS.

“Medical Code” means the Colorado Medical Marijuana Code found at sections 12-43.3-101 et. seq., C.R.S.

“Medical Marijuana” means “Medical Marijuana” means marijuana that is grown and sold pursuant to the
Medical Code and includes seeds and Immature Plants.

"Medical Marijuana Business" means a Medical Marijuana Center, a Medical Marijuana-Infused Product
Manufacturing Business, or an Optional Premises Cultivation Operation.

"Medical Marijuana Center" means a Person licensed pursuant to the Medical Code to operate a business
as described in section 12-43.3-402, C.R.S., and sells medical marijuana to registered patients or primary
caregivers as defined in Article XVIII, Section 14 of the Colorado Constitution, but is not a primary caregiver.

“Medical Marijuana-Infused Product” means a product infused with Medical Marijuana that is intended for
use or consumption other than by smoking, including but not limited to edible product, ointments, and
tinctures. Such products shall not be considered a food or drug for purposes of the “Colorado Food and
Drug Act,” part 4 of Article 5 of Title 25, C.R.S.

"Medical Marijuana-Infused Products Manufacturing Business" means a Person licensed pursuant to the
Medical Code to operate a business as described in section 12-43.3-404, C.R.S.

"Monitoring” means the continuous and uninterrupted attention to potential alarm signals that could be
transmitted from a Security Alarm System located at a Retail Marijuana Establishment Licensed Premises,
for the purpose of summoning a law enforcement officer to the premises during alarm conditions.

"Monitoring Company” means a person in the business of providing security system Monitoring services for
the Licensed Premises of a Retail Marijuana Establishment.

"Notice of Denial" means a written statement from the State Licensing Authority, articulating the reasons or
basis for denial of a license application.





“Occupational License” means a license granted to an individual by the State Licensing Authority pursuant
to section 12-43.3-401 or 12-43.4-401, C.R.S.

"Optional Premises Cultivation Operation” means a Person licensed pursuant to the Medical Code to
operate a business as described in section 12-43.3-403, C.R.S.

"Order to Show Cause" means a document from the State Licensing Authority alleging the grounds for
imposing discipline against a Licensee’s license.

“Owner” means the Person or Persons whose beneficial interest in the license is such that they bear risk of
loss other than as an insurer, have an opportunity to gain profit from the operation or sale of the
establishment, and have a controlling interest in a Retail Marijuana Establishment license, and includes any
other Person that qualifies as an Owner pursuant to Rule R 204.

“Person” means a natural person, partnership, association, company, corporation, limited liability company,
or organization, or a manager, agent, owner, director, servant, officer, or employee thereof; except that
“Person” does not include any governmental organization.

“Production Batch” means a group of Retail Marijuana Product created from a production run of marijuana
product.

“Proficiency Testing Samples” means performing the same analyses on the same samples and comparing
results to ensure the Samples are homogenous and stable, and also that the set of samples analyzed are
appropriate to test and display similarities and differences in results.

“Propagation” means the reproduction of Retail Marijuana plants by seeds, cuttings or grafting.
“RFID” means Radio Frequency Identification.

“Respondent” means a Person who has filed a petition for declaratory order that the State Licensing
Authority has determined needs a hearing or legal argument or a Licensee who is subject to an Order to
Show Cause.

“Restricted Access Area” means a designated and secure area within a Licensed Premises in a Retalil
Marijuana Store where Retail Marijuana and Retail Marijuana Product are sold, possessed for sale, and
displayed for sale, and where no one under the age of 21 is permitted.

"Retail Code" means the Colorado Retail Marijuana Code found at sections 12-43.4-101 et. seq., C.R.S.

"Retail Marijuana” means all parts of the plant of the genus cannabis whether growing or not, the seeds
thereof, the resin extracted from any part of the plant, and every compound, manufacture, salt, derivative,
mixture, or preparation of the plant, its seeds, or its resin, including marijuana concentrate, that is cultivated,
manufactured, distributed, or sold by a licensed Retail Marijuana Establishment. "Retail Marijuana" does
not include industrial hemp, nor does it include fiber produced from stalks, oil, or cake made from the seeds
of the plant, sterilized seed of the plant which is incapable of germination, or the weight of any other
ingredient combined with marijuana to prepare topical or oral administrations, food, drink, or other product.

"Retail Marijuana Cultivation Facility" means an entity licensed to cultivate, prepare, and package Retalil
Marijuana and sell Retail Marijuana to Retail Marijuana Establishments, but not to consumers.
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"Retail Marijuana Establishment” means a Retail Marijuana Store, a Retail Marijuana Cultivation Facility, a
Retail Marijuana Products Manufacturing Facility, or a Retail Marijuana Testing Facility.

"Retail Marijuana Product” means concentrated Retail Marijuana and Retail Marijuana Product that are
comprised of Retail Marijuana and other ingredients and are intended for use or consumption, such as, but
not limited to, edible product, ointments, and tinctures.

“Retail Marijuana Products Manufacturing Facility” means an entity licensed to purchase Retail Marijuana;
manufacture, prepare, and package Retail Marijuana Product; and sell Retail Marijuana and Retall
Marijuana Product only to other Retail Marijuana Products Manufacturing Facilities and Retail Marijuana
Stores.

“Retail Marijuana Store” means an entity licensed to purchase Retail Marijuana from a Retail Marijuana
Cultivation Facility and to purchase Retail Marijuana Product from a Retail Marijuana Products
Manufacturing Facility and to sell Retail Marijuana and Retail Marijuana Product to consumers.

“Retail Marijuana Testing Facility" means an entity licensed and certified to analyze and certify the safety
and potency of Retail Marijuana.

“Sample” means any Retail Marijuana, Retail Marijuana Product, Medical Marijuana, or Medical Marijuana-
Infused Product provided for testing or research purposes to a Retail Marijuana Testing Facility by a Retail
Marijuana Establishment or Medical Marijuana Business.

"Security Alarm System” means a device or series of devices, intended to summon law enforcement
personnel during, or as a result of, an alarm condition. Devices may include hard-wired systems and
systems interconnected with a radio frequency method such as cellular or private radio signals that emit or
transmit a remote or local audible, visual, or electronic signal; motion detectors, pressure switches, duress
alarms (a silent system signal generated by the entry of a designated code into the arming station to
indicate that the user is disarming under duress); panic alarms (an audible system signal to indicate an
emergency situation); and hold-up alarms (a silent system signal to indicate that a robbery is in progress).

“Shipping Container” means any container or wrapping used solely for the transport of Retail Marijuana or
Retail Marijuana Product in bulk, or in a quantity for other Retail Marijuana Establishments.

"Standardized Graphic Symbol" means a graphic image or small design adopted by a Licensee to identify its
business.

"State Licensing Authority" means the authority created for the purpose of regulating and controlling the
licensing of the cultivation, manufacture, distribution, and sale of Medical Marijuana and Retail Marijuana in
Colorado, pursuant to section 12-43.3-201, C.R.S.

"THC" means tetrahydrocannabinol.
"THCA" means tetrahydrocannabinolic acid.

"Universal Symbol" means the image established by the Division and made available to Licensees through
the Division’s website indicating Retail Marijuana or a Retail Marijuana Product is within a Container.





“Unrecognizable” means marijuana or Cannabis plant material rendered indistinguishable from any other
plant material.

“Vegetation” means the sporophytic state of the Cannabis plant that is a form of asexual reproduction in
plants during which plants do not produce resin or flowers and are bulking up to a desired production size
for Flowering.

Basis and Purpose - R 104

The statutory authority for this rule exists in subsections 12-43.4-(3)(a)(IX) and 24-4-105(11), and section 12-43.4-
201, C.R.S. The purpose of this rule is to establish a system by which a Licensee may petition the Division to get a
formal position by the State Licensing Authority on issues that will likely be applicable to other Licensees. By utilizing
this system, Licensees can ensure that their due process rights are protected because the Administrative Procedure
Act will apply. This system works for other divisions within the Department of Revenue and helps the regulated
community get clarity on yet-unknown issues.

R 104 - Declaratory Orders Concerning the Retail Code

A. Who May Petition for Statement of Position. Any person as defined in section 24-4-102(12), C.R.S., may
petition the Division for a statement of position concerning the applicability to the petitioner of any provision
of the Retail Code, or any regulation of the State Licensing Authority. The Division shall respond with a
written statement of position within 30 days of receiving a proper petition.

B. Petition for Declaratory Order. Any person who has properly petitioned the Division for a statement of
position, and who is dissatisfied with the statement of position or who has not received a response within 30
days, may petition the State Licensing Authority for a declaratory order pursuant to section 24-4-105(11),
C.R.S. A petition shall set forth the following:

1. The name and address of the petitioner.

2. Whether the petitioner is licensed pursuant to the Retail Code, and if so, the type of license and
address of the Licensed Premises.

3. Whether the petitioner is involved in any pending administrative hearings with the State Licensing
Authority or relevant local jurisdiction.

4. The statute, rule, or order to which the petition relates.

5. A concise statement of all of the facts necessary to show the nature of the controversy or the
uncertainty as to the applicability to the petitioner of the statute, rule, or order to which the petition
relates.

6. A concise statement of the legal authorities, if any, and such other reasons upon which petitioner
relies.

7. A concise statement of the declaratory order sought by the petitioner.





C. State Licensing Authority Retains Discretion Whether to Entertain Petition. The State Licensing Authority will

determine, in its discretion without prior notice to the petitioner, whether to entertain any petition. If the State
Licensing Authority decides it will not entertain a petition, it shall promptly notify the petitioner in writing of its
decision and the reasons for that decision. Any of the following grounds may be sufficient reason to refuse to
entertain a petition:

1.

The petitioner failed to properly petition the Division for a statement of position, or if a statement of
position was issued, the petition for declaratory order was filed with the State Licensing Authority
more than 30 days after statement of position was issued.

A ruling on the petition will not terminate the controversy nor remove uncertainties concerning the
applicability to petitioner of the statute, rule or order in question.

The petition involves a subject, question or issue which is currently involved in a pending hearing
before the state or any local licensing authority, or which is involved in an on-going investigation
conducted by the Division, or which is involved in a written complaint previously filed with the
State Licensing Authority.

The petition seeks a ruling on a moot or hypothetical question.

Petitioner has some other adequate legal remedy, other than an action for declaratory relief
pursuant to Colo. R. Civ. Pro. 57, which will terminate the controversy or remove any uncertainty
concerning applicability of the statute, rule or order.

D. |If State Licensing Authority Entertains Petition. If the State Licensing Authority determines that it will

entertain the petition for declaratory order, it shall notify the petitioner within 30 days, and the following
procedures shall apply:

1.

The State Licensing Authority may expedite the hearing, where the interests of the petitioner will not
be substantially prejudiced thereby, by ruling on the basis of the facts and legal authority presented
in the petition, or by requesting the petitioner or the Division to submit additional evidence and legal
argument in writing.

In the event the State Licensing Authority determines that an evidentiary hearing or legal
argument is necessary to a ruling on the petition, a hearing shall be conducted in accordance with
Rules R 1304 — Administrative Hearings, R 1305 — Administrative Subpoenas, and R 1306 -
Administrative Hearing Appeals. The petitioner will be identified as Respondent.

The parties to any proceeding pursuant to this rule shall be the petitioner/Respondent and the
Division. Any other interested person may seek leave of the State Licensing Authority to intervene
in the proceeding and such leave may be granted if the State Licensing Authority determines that
such intervention will make unnecessary a separate petition for declaratory order by the
interested person.

The declaratory order shall constitute a Final Agency Order subject to judicial review pursuant to
section 24-4-106, C.R.S.

E. Mailing Requirements. A copy of any petition for a statement of position to the Division and of any petition

for a declaratory order to the State Licensing Authority shall be mailed, on the same day that the petition is





filed with the Division or State Licensing Authority, to the relevant local jurisdiction. Any petition filed with the
Division or authority shall contain a certification that the mailing requirements of this paragraph have been
met.

F. Public Inspection. Files of all petitions, requests, statements of position, and declaratory orders will be
maintained by the Division. Except with respect to any material required by law to be kept confidential, such
files shall be available for public inspection.

G. Posted on Website. The Division shall post a copy of all statements of positions or declaratory orders
constituting Final Agency Orders on the Division’s web site.

Basis and Purpose - R 105

The statutory authority for this rule is found at subsection 12-43.4-202(2)(b), C.R.S. The purpose of this rule is to
clarify that any reference to days means calendar days.

R 105 — Computation of Time

The word “days” as used in these rules means calendar days.





R 200 Series - Licensing

Basis and Purpose - R 201

The statutory authority for this rule is found at subsections 12-43.4-104(2)(a), 12-43.4-202(2)(b), 12-43.4-
202(3)(a)(lll), and 12-43.4-309(2), C.R.S. Authority also exists in the Colorado Constitution at Article XVIII,
Subsection 16(5)(a)(Ill). The purpose of this rule is to establish that only materially complete applications for
licenses, accompanied by all required fees, will be accepted and processed by the Division. The State Licensing
Authority understands there may be instances where an application is materially complete and accepted, but further
information is required before it can be fully processed. In such instances, the applicant must provide the additional
requested information within the time frame given by the Division in order for the application to be acted on in a

timely manner.

R 201 — Complete Applications Required: Retail Marijuana Establishments

A. General Requirements

1.

5.

All applications for licenses authorized pursuant to section 12-43.4-401, C.R.S., shall be made
upon current forms prescribed by the Division. Applications submitted to the Division may include,
but not be limited to, new business premises, individuals as Owners, transfers of ownership,
change of locations, premises modifications, and changes in trade name.

A license issued by a Division to a Retail Marijuana Establishment constitutes a revocable privilege.
The burden of proving an Applicant’s qualifications for licensure rests at all times with the Applicant.

If required by the forms supplied by the Division, each application shall identify the relevant local
jurisdiction.

Applicants must submit a complete application to the Division before it will be accepted or
considered.

a. All applications must be complete in every material detail.

b. All applications must include all attachments or supplemental information required by the
current forms supplied by the Division.

Cc. All applications must be accompanied by a full remittance for the whole amount of the
application and license fees.

The Division may refuse to accept an incomplete application.

B. Additional Information May Be Required

1.

Upon request by the Division, an Applicant shall provide any additional information required to
process and fully investigate the application. The additional information must be provided to the
Division no later than seven days after of the request is made unless otherwise specified by the
Division.
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C.

A.

2. An Applicant's failure to provide the requested information by the Division deadline may be
grounds for denial of the application.

Information Must Be Provided Truthfully. All Applicants shall submit information to the Division in a
full, faithful, truthful, and fair manner. The Division may recommend denial of an application where the
Applicant made intentional or purposeful misstatements, omissions, misrepresentations or untruths in the
application or in connection with the Applicant’s background investigation. This type of conduct may be
considered as the basis for additional administrative action against the Applicant and it may also be the
basis for criminal charges against the Applicant.

Application Forms Accessible. All application forms supplied by the Division and filed by an Applicant for
a license, including attachments and any other documents associated with the investigation, shall be
accessible by the State Licensing Authority, local jurisdictions, and any state or local law enforcement
agency for a purpose authorized by the Retail Code or for any other state or local law enforcement purpose.

Other_Considerations Regarding Medical Marijuana Business Applications. The Applicant, if not an
individual, must be comprised of individuals:

1. Whose criminal history background checks establish they are all of Good Moral Character; and

2. Who have met all other licensing requirements.

Basis and Purpose - R 202

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-202(3)(a)(l), and 12-43.4-
304(1), and sections 24-4-104 and 24-76.5-101 et. seq.,C.R.S. Authority also exists in the Colorado Constitution at
Article XVIII, Subsection 16(5)(a)(l). The purpose of this rule is to establish basic requirements for all Division
applications for new Retail Marijuana Establishment licenses. It helps the regulated community understand the
procedural licensing requirements.

R 202 - Process for Issuing a New License: Retail Marijuana Establishments

General Requirements

1. All applications for licenses authorized pursuant to section 12-43.4-401, C.R.S., shall be made
upon current forms prescribed by the Division. Each application for a new license shall identify the
relevant local jurisdiction.

2. All applications for new Retail Marijuana Establishments must include application and licensing
fees for each premises. See Rules R 207 - Schedule of Application Fees: Retail Marijuana
Establishments and R 208 - Schedule of Business License Fees: Retail Marijuana Establishments.

3. Each Applicant for a new license shall provide, at the time of application, the following information:

a. Suitable evidence of proof of lawful presence, residence, if applicable, and Good
Moral Character as required by the current forms prescribed by the Division;
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b. All requested information concerning financial and management associations and
interests of other Persons in the business;

If the Applicant for any license pursuant to the Retail Code is a corporation or
limited liability company, it shall submit with the application the names, mailing
addresses, and Owner's background forms of all of its principal officers,
directors, and Owners; a copy of its articles of incorporation or articles of
organization; and evidence of authorization to do business within this State. In
addition, each Applicant shall submit the names, mailing addresses and Owner’s
background applications of all Persons owning any of the outstanding or issued
capital stock, or of any Persons holding a membership interest.

ii. If the Applicant for any license pursuant to this section is a general partnership,
limited partnership, limited liability partnership, or limited liability limited
partnership, it shall submit with the application the names, mailing addresses,
and Owner's background forms of all of its partners and a copy of its partnership
agreement.

c. Department of Revenue tax payment information;
d. Proof of good and sufficient surety bond, if applicable;
e. Accurate floor plans for the premises to be licensed; and

f. The deed, lease, contract, or other document governing the terms and conditions of
occupancy of the premises licensed or proposed to be licensed.

Nothing in this section is intended to limit the Division’s ability to request additional
information it deems necessary or relevant to determining an Applicant’s suitability for licensure.

4. Failure to provide such additional information by the requested deadline may result in denial of the
application.

5. All applications to reinstate a license will be deemed applications for new licenses. This includes,
but is not limited to, licenses that have been expired for more than 90 days, licenses that have
been voluntarily surrendered, and licenses that have been revoked.

B. Other Factors

1. The Division will either approve or deny a complete application not less than 45 days and not more
than 90 days of its receipt.

2. The Division will send applications for a new Retail Marijuana Establishment and half the
application fee to the relevant local jurisdiction within seven days of receiving the application.

3. If the Division grants a license before the relevant local jurisdiction approves the application or
grants a local license, the license will be conditioned upon local approval. Such a condition will
not be viewed as a denial pursuant to the Administrative Procedure Act. If the local jurisdiction
fails to approve or denies the application, the state license will be revoked.
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4.

The Applicant has one year from the date of licensing by the State Licensing Authority to obtain
approval or licensing through the relevant local jurisdiction. Should the Applicant fail to obtain
local jurisdiction approval or licensing within the specified period, the state license shall expire and
may not be renewed.

An Applicant is prohibited from operating a Retail Marijuana Establishment prior to obtaining all
necessary licenses or approvals from both the State Licensing Authority and the relevant local
jurisdiction.

Basis and Purpose - R 203

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b) and 12-43.4-202(3)(a)(l), and section
12-43.4-310, C.R.S. Authority also exists in the Colorado Constitution at Article XVIII, Subsection 16(5)(a)(l). The
purpose of this rule is to establish how licenses can be renewed.

R 203 - Process for Renewing a License: Retail Marijuana Establishments

A. General Process for License Renewal

1.

2.

3.

The Division will send a Notice for License Renewal 90 days prior to the expiration of an existing
license by first class mail to the Licensee’s mailing address of record.

A Licensee may apply for the renewal of an existing license no less than 30 days prior to the
license’s expiration date. If the Licensee files a renewal application within 30 days prior to
expiration, the Licensee must provide a written explanation detailing the circumstances surrounding
the late filing. If the Division accepts the application, then it may elect to administratively continue
the license beyond the expiration date while it completes the renewal licensing process.

An application for renewal will only be accepted if it is accompanied by:

a. The requisite licensing fees. See Rule R 209 - Schedule of Business License Renewal
Fees: Retail Marijuana Establishments; and

b. A copy of the relevant local jurisdiction’s approval. If the relevant local jurisdiction does
not approve such activity, the Licensee must submit a copy of the local jurisdiction’s
written acknowledgment of receiving the approval with the application for renewal.

4. The Division will send a copy of the Licensee’s application for renewal of an existing license to the

relevant local jurisdiction within seven days of receiving the application for renewal.

B. Failure to Receive a Notice for License Renewal. Failure to receive a Notice for License Renewal does not

relieve a Licensee of the obligation to renew all licenses as required.

C. If License Not Renewed Before Expiration. A license is immediately invalid upon expiration if the

Licensee has not filed a late renewal application and remitted all of the required fees.
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1. In the event the license is not renewed prior to expiration, a Retail Marijuana Establishment may
not operate.

2. If aformer Licensee files a late application and the requisite fees with the Division within 90 days
of expiration of the license, the Division may administratively continue the license from the date the
late application is received until it can complete its renewal application process and investigate the
extent to which the Licensee operated with an expired license.

3. If aformer Licensee files a renewal application after 90 days from date of expiration, the application
will be treated as a new license application.

Basis and Purpose - R 204

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b) and 12-43.4-312(1), C.R.S. The
purpose of this rule is to clarify what elements the State Licensing Authority generally considers when determining
who has a beneficial interest in a license to such an extent that one is considered an Owner. The Division will
review whatever relevant information exists to determine who ultimately owns or controls, i.e., is in charge of a
business. This rule sets forth the general elements that will help the Division make the proper determination.

R 204 - Factors Considered When Evaluating Ownership of a License: Retail Marijuana Establishments

A. Licenses Held By Owners. Each Retail Marijuana Establishment License must be held by the Owner or
Owners of the licensed establishment. The Division may consider the following non-exhaustive list of
elements when determining who is an Owner:

1. Who bears risk of loss and opportunity for profit;
2. Who is entitled to possession of the Licensed Premise or premises to be licensed,;

3. Who has final decision making authority over the operation of the licensed Retail Marijuana
Establishment;

4. Who guarantees the Retail Marijuana Establishment’s debts or production levels;

5. Who is a beneficiary of the Retail Marijuana Establishment’s insurance policies;

6. Who acknowledges liability for the Retail Marijuana Establishment’s federal, state, or local taxes; or
7. Who is an officer or director of a Retail Marijuana Establishment.

B. Management Companies. Any Person contracted to manage the overall operation of a Licensed Premises
may be considered an Owner.
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C. Role of Managers. Owners may hire managers, and managers may be compensated on the basis of

profits made, gross or net. A Retail Marijuana Establishment license may not be held in the name of the
manager.

D. Entities. A partnership interest, limited or general, a joint venture interest, a licensing agreement,
ownership of a share or shares in a corporation or a limited liability company which is licensed, or having a
secured interest in furniture, fixtures used directly in the manufacture or cultivation of Retail Marijuana or
Retail Marijuana Product, equipment or inventory constitutes ownership and a direct financial interest.
Secured notes or loans shall constitute an indirect financial interest. It shall be unlawful to fail to completely
report all financial interests in each license issued.

Basis and Purpose — R 205

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-202(3)(a)(lll), 12-43.4-304,
12-43.4-306, 12-43.4-309(2), and sections 12-43.4-308 and 24-76.5-101 et. seq.,C.R.S. Authority also exists in the
Colorado Constitution at Article XVIII, Subsection 16(5)(a)(l). The purpose of this rule is to establish protocol for
ownership transfers.

R 205 - Transfer of Ownership and Changes in Business Structure: Retail Marijuana Establishments

A. General Requirements

1.

All applications for transfers of ownership or changes in corporate entities by licensed Retail
Marijuana Establishments authorized pursuant to section 12-43.4-401, C.R.S., shall be made
upon current forms prescribed by the Division. Each application shall identify the relevant local
jurisdiction.

All applications for transfers of ownership and changes in Retail Marijuana Establishments must
include application fees and be complete in every material detail.

Each Applicant for a transfer of ownership shall provide suitable evidence of a Person’s proof of
lawful presence, residence and good character and reputation that the Division may request.
Each Applicant shall also provide all requested information concerning financial and management
associations and interests of other Persons in the business, Department of Revenue tax payment
information, proof of good and sufficient surety bond and the deed, lease, contract, or other
document governing the terms and conditions of occupancy of the Licensed Premises. Nothing in
this section is intended to limit the Division's ability to request additional information it deems
necessary relevant to determining an Applicant’s suitability for licensure.

Failure to provide such additional evidence by the deadline specified by the Division may result in
denial of the application.

The Division will send applications for a transfer of ownership to the relevant local jurisdiction within
seven days of receiving the application. See Rule R 1401 - Instructions for Local Jurisdictions and
Law Enforcement Officers.

The Division will not approve a transfer of ownership application without first receiving written
notification from the relevant local jurisdiction approving the transfer. If a local jurisdiction elects not
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to approve or deny a transfer of ownership application, the local jurisdiction must provide written
notification acknowledging receipt of the application.

B. As It Relates to Corporations and Limited Liability Companies

1.

If the Applicant for any license pursuant the Retail Code is a corporation or limited liability
company, it shall submit with the application the names, mailing addresses, and Owner's
background forms of all of its principal officers, directors, and Owners; a copy of its articles of
incorporation or articles of organization; and evidence of its authorization to do business within this
State. In addition, each Applicant shall submit the names, mailing addresses of all Persons owning
any of the outstanding or issued capital stock, or of any Persons holding a membership interest.

Any proposed transfer of capital stock or any change in principal officers or directors of a
corporation shall be reported and approved by the Division and the relevant local jurisdiction prior
to such transfer or change. If a local jurisdiction elects not to approve or deny this activity, the local
jurisdiction must provide written notification acknowledging receipt of the application.

Any proposed transfer of membership interest or any change in members of any limited liability
company holding a license shall be reported and approved by the Division and the relevant local
jurisdiction prior to such transfer or change. If a local jurisdiction elects not to approve or deny this
type of activity, the local jurisdiction must provide written notification acknowledging receipt of the
application.

C. As It Relates to Partnerships

1.

2.

If the Applicant for any license pursuant to the Retail Code is a general partnership, limited
partnership, limited liability partnership, or limited liability limited partnership, it shall submit with the
application the names, mailing addresses, and Owner’s background forms of all of its partners and
a copy of its partnership agreement.

Any proposed transfer of partnership interest or any change in general or managing partners of
any partnership holding a license shall be reported and approved by the Division and relevant
local jurisdiction prior to such transfer or change. If a local jurisdiction elects not to approve or
deny this type of activity, the local jurisdiction must provide written notification acknowledging
receipt of the application.

D. As It Relates to Entity Conversions. Any Licensee that qualifies for an entity conversion pursuant to

sections 7-90-201, C.R.S., et. seq., shall not be required to file a transfer of ownership application pursuant
to section 12-43.4-308, C.R.S., upon statutory conversion, but shall submit a report containing suitable
evidence of its intent to convert at least 30 days prior to such conversion. Such evidence shall include, but
not be limited to, any conversion documents or agreements for conversion at least ten days prior to the date
of recognition of conversion by the Colorado Secretary of State. The Licensee shall submit to the Division
the names and mailing addresses of any officers, directors, general or managing partners, and all Persons
having an ownership interest.

E. Approval Required. It may be considered a license violation affecting public safety if a Licensee engages

in any transfer of ownership without prior approval from the Division and the relevant local jurisdiction.
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F. Applications for Reinstatement Deemed New Applications. The Division will not accept an application for

transfer of ownership if the license to be transferred is expired for more than 90 days, is voluntarily surrendered,
or is revoked. See Rule R 202 - Process for Issuing a New License: Retail Marijuana Establishments.

Basis and Purpose - R 206

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-202(2)(e), and 12-43.4-
202(3)(a)(1), C.R.S. Authority also exists in the Colorado Constitution at Article XVIII, Subsection 16(5)(a)(l). The
purpose of this rule is to clarify the application process for changing location of a Licensed Premises.

R 206 — Changing Location of Licensed Premises: Retail Marijuana Establishments

A. Application Required to Change Location of Licensed Premises

1. An Owner or other authorized representative of a Retail Marijuana Establishment must make
application to the Division for permission to change location of its Licensed Premise.

2. Such application shall:

a.

b.

Be made upon current forms prescribed by the Division;
Be complete in every material detail and include remittance of all applicable fees;
Explain the reason for requesting such change;

Be supported by evidence that the application complies with the relevant local jurisdiction
requirements; and

Contain a report of the relevant local jurisdiction(s) in which the Retail Marijuana
Establishment is to be situated, which report shall demonstrate the approval of the local
jurisdiction(s) with respect to the new location. If the relevant local jurisdiction elects not to
approve or deny a change of location of Licensed Premises application, the local
jurisdiction must provide written notification acknowledging receipt of the application.

B. Permit Required Before Changing Location

1. No change of location shall be permitted until after the Division considers the application, and such
additional information as it may require, and issues to the Applicant a permit for such change.

2. The permit shall be effective on the date of issuance, and the Licensee shall, within 120 days,
change the location of its business to the place specified therein and at the same time cease to
operate a Retail Marijuana Establishment at the former location. At no time may a Retail
Marijuana Establishment operate or exercise any of the privileges granted pursuant to the
license in both locations. For good cause shown, the 120 day deadline may be extended for an
additional 90 days.
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3. The permit shall be conspicuously displayed at the new location, immediately adjacent to the
license to which it pertains.

C. General Requirements

1. An application for change of location to a different local jurisdiction shall follow the same
procedures as an application for a new Retail Marijuana Establishment license, except that
licensing fees will not be assessed until the license is renewed. See Rule R 202 - Process for
Issuing a New License: Retail Marijuana Establishments.

2. An Applicant for change of location within the same local jurisdiction shall file a change of location
application with the Division and pay the requisite change of location fee. See Rule R 207 -
Schedule of Application Fees: Retail Marijuana Establishments.

Basis and Purpose — R 207

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-104(1)(a)(l), and 12-43.4-
202(3)(a)(ll), 12-43.4-501, C.R.S. Authority also exists in the Colorado Constitution at Article XVIII, Subsection
16(5)(a)(Il). The purpose of this rule is to clarify the schedules of application fees for new retail business Licensees.

R 207 - Schedule of Application Fees: Retail Marijuana Establishments

A. Application Fee for Existing Medical Marijuana Licensees in Good Standing and Qualified Applications

1. A Person licensed pursuant to the Medical Code, section 12-43.3-401, C.R.S., shall pay a $500
application fee, for each application submitted, to operate a Retail Marijuana Establishment if the
following are met:

a. The Licensee is operating; and

b. The Licensee’s license is in good standing. A license in good standing has complied
consistently with Article XVIII, Section 14 of the Colorado Constitution, the provisions of
the Medical Code, and regulations adopted thereto.

2. A Person who had a pending application with the State Licensing Authority for a license
pursuant to the Medical Code prior to December 10, 2012, shall pay a $500 application fee to
operate a Retail Marijuana Establishment if the following are met:

a. The Applicant is operating in compliance with the Medical Code and regulations adopted
thereto;

b. The application has not been denied; and

c. The Person paid all applicable application and licensing fees prior to December 10, 2012.
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B. Application Fee for New Applicants. Applicants that do not meet the criteria in Part A. of this rule are

required to pay a $5000 application fee that must be submitted with each application before it will be
considered.

C. Transfer of Ownership Fee (New Owner Applicants). The transfer of ownership fee is $2500 if any new

Owner is applying plus any additional applicable fees.

D. Transfer of Ownership Fee (Reallocation of Ownership Among Current Owners). The transfer of ownership

fee is $1000 per application.

E. Change of Location of License Premises Fee

1.

2.

If an Applicant is changing the location of a Licensed Premises within the same local jurisdiction,
the Applicant must pay a $1000 fee.

An application to change the location of a Licensed Premises to a different local jurisdiction will be
treated as a new application. See Rule R 202 - Process for Issuing a New Application: Retail
Marijuana Establishments. An Application to change the location of a Licensed Premises to a
different local jurisdiction must be accompanied by a $5000 fee, and the Division will forward one
half of the fee and a copy of the application to the relevant local jurisdiction within seven days. No
new license fees will be assessed unless otherwise required for a License to be renewed.

F.  When Application Fees Are Due. All application fees are due at the time an application is submitted. An

Applicant must follow Division policies regarding payment to local jurisdictions.

Basis and Purpose - R 208

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-202(3)(a)(1l), 12-43.4-304(1),
and 12-43.4-305, and section 24-4-104, C.R.S. Authority also exists in the Colorado Constitution at Article XVIII,
Subsection 16(5)(a)(Il). The purpose of this rule is to establish basic requirements for all Division applications and
help the regulated community understand procedural licensing requirements.

R 208 — Schedule of Business License Fees: Retail Marijuana Establishments

A. License Fees. The State Licensing Authority intends to revisit the fee structure prior to July 1, 2014.
Initially, Licensee fees will be set at:

1.

Medical Marijuana Center 1 Applying For A Retail Marijuana Store License — $3,750.00
Medical Marijuana Center 2 Applying For A Retail Marijuana Store License — $8,750.00
Medical Marijuana Center 3 Applying For A Retail Marijuana Store License — $14,000.00
Retail Marijuana Cultivation Facility License — $2,750.00

Retail Marijuana Products Manufacturing License — $2,750.00
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6.

Retail Marijuana Testing Facility License — $2,750.00

B. When License Fees Are Due. All license fees are due at the time an application is submitted.

C. If Application is Denied. If an application is denied, an Applicant may request that the State Licensing

Authority refund the license fee after the denial appeal period has lapsed or after the completion of the
denial appeal process, whichever is later.

Basis and Purpose - R 209

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-202(3)(a)(ll), 12-43.4-304(1),
and 12-43.4-305, and section 24-4-104, C.R.S. Authority also exists in the Colorado Constitution at Article XVIII,
Subsection 16(5)(a)(Il). The purpose of this rule is to establish basic requirements for all Division applications and
help the regulated community understand procedural licensing requirements.

R 209 — Schedule of Business License Renewal Fees: Retail Marijuana Establishments

A. License Renewal Fees. The State Licensing Authority intends to revisit the fee structure prior to July 1,

2014. Initially, the License fees will be set at:

1.

5.

6.

Medical Marijuana Center 1 Applying For A Retail Marijuana Store License — $3,750.00
Medical Marijuana Center 2 Applying For A Retail Marijuana Store License — $8,750.00
Medical Marijuana Center 3 Applying For A Retail Marijuana Store License — $14,000.00
Retail Marijuana Cultivation Facility License — $2,750.00

Retail Marijuana Products Manufacturing License — $2,750.00

Retail Marijuana Testing Facility License — $2,750.00

B. When License Renewal Fees Are Due. License renewal fees are due at the time the renewal application is

submitted.

C. If Renewal Application is Denied. If an application for renewal is denied, an Applicant may request that

the State Licensing Authority refund the license fee after the denial appeal period has lapsed or after the
completion of the denial appeal process, whichever is later.

Basis and Purpose - R 210

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-202(3)(a)(ll), and12-43.4-
304(1), and section 24-4-104, C.R.S. Authority also exists in the Colorado Constitution at Article XVIII, Subsection
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16(5)(a)(ll). The purpose of this rule is to establish basic requirements for all Division applications and help the
regulated community understand procedural licensing requirements.

R 210 — Schedule of Administrative Service Fees: All Licensees

A. Administrative Service Fees. The State Licensing Authority intends to revisit this fee structure prior to July
1,2014. Initially, administrative service fees will be set at:

1. Entity Conversion - $1000

2. Change of Trade Name - $50

3. Modification of License Premises - $150

4. Duplicate Business License or Certificate of Application - $50
5. Duplicate Occupational License - $10

B. When Administrative Service Fees Are Due. All administrative service fees are due at the time each
applicable request is made.

Basis and Purpose - R 211

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.3-202(3)(a), and 12-43.4-
202(4)(b)()(a), section 12-43.4-104, and 12-43.4-501, C.R.S. The purpose of this rule is to clarify that existing
Medical Marijuana Businesses may apply to convert a Medical Marijuana Business License to a Retail Marijuana
Establishment License or may apply to obtain one additional license to operate a Retail Marijuana Establishment. It
is important to note that the State Licensing Authority considers each license issued as separate and distinct. Each
license, whether it is in the same location or not, is fully responsible to maintain compliance with all statutes and rules
promulgated regardless of whether or not they are located in a shared address.

A Medical Marijuana Business may only obtain one Retail Marijuana Establishment License, whether it converts the
Medical Business License or obtains a Retail Marijuana Establishment License, for each Medical Marijuana Business
License it holds. In order to ensure all Retail Marijuana and Retail Marijuana Product are tracked in MITS and as a
condition of licensure, a Medical Marijuana Business must declare in MITS all Medical Marijuana and Medical
Marijuana Infused-Product that are converted for sale as Retail Marijuana or Retail Marijuana Product prior to
initiating or allowing any sales. This declaration may be made only once, in part, due to the excise tax issues that
may be implicated if a Licensee makes multiple conversions from Medical Marijuana or Medical Marijuana-Infused
Product to Retail Marijuana or Retail Marijuana Product.

The State Licensing Authority received several comments from stakeholders who requested lower fees for Medical
Marijuana Businesses that were either converting a Medical Marijuana Business license to a Retail Marijuana
Establishment license or obtaining an additional Retail Marijuana Establishment license while retaining the existing
Medical Marijuana Business license. The adopted permanent regulations reflect changes to address this concern.
Under the rules as adopted Medical Marijuana Businesses that apply to convert to a Retail Marijuana Establishment
license will be required to pay an application fee, but no license fees will be charged until such time as the renewal
fees would have been due under the Medical Marijuana Business license term. The Retail Marijuana Establishment
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license, if approved, would assume the balance of the license term from the Medical Marijuana Business license and
have the same expiration date.

R 211 - Conversion - Medical Marijuana Business to Retail Marijuana Establishment

A. Medical Marijuana Business Applying for a Retail Marijuana Establishment License. A Medical Marijuana

Business in good standing or who had a pending application as of December 10, 2012 that has not yet been
denied, and who has paid all applicable fees may apply for a Retail Marijuana Establishment license in
accordance with the Retail Code and these rules on or after October 1, 2013. A Medical Marijuana
Business meeting these conditions may apply to convert a Medical Marijuana Business license to a Retall
Marijuana Establishment license or may apply for a single Retail Marijuana Establishment of the requisite
class of license in the Medical Marijuana Code for each Medical Marijuana Business License not converted.

B. Retail Marijuana Establishment Expiration Date

1.

A Medical Marijuana Business converting its license to a Retail Marijuana Establishment license
shall not be required to pay a license fee at the time of application for conversion.

If a Medical Marijuana Business licensee is scheduled to renew its license during the processing of
its conversion to a Retail Marijuana Establishment license, the Medical Marijuana Business must
complete all renewal applications and pay the requisite renewal licensing fees.

A Retail Marijuana Establishment license that was fully converted from a Medical Marijuana
Business license will assume the balance of licensing term previously held by the surrendered
Medical Marijuana Business license.

C. Retail Marijuana Establishment Licenses Conditioned

1.

It shall be unlawful for a Retail Marijuana Establishment to operate without being issued a Retail
Marijuana Establishment license by the State Licensing Authority and receiving all relevant local
jurisdiction approvals. Each Retail Marijuana Establishment license issued shall be conditioned on
the Licensee’s receipt of all required local jurisdiction approvals and licensing, if required.

Each Retail Marijuana Establishment license issued shall be conditioned on the Medical Marijuana
Business’ declaration of the amount of Medical Marijuana or Medical Marijuana-Infused Product it
intends to transfer from the requisite Medical Marijuana Business for sale as Retail Marijuana or
Retail Marijuana Product. A Licensee that converts to a Retail Marijuana Establishment shall not
exercise any of the rights or privileges of a Retail Marijuana Establishment until such time as all
such Medical Marijuana and Medical Marijuana-Infused Product are fully transferred and declared
in the MITS system as Retail Marijuana and Retail Marijuana Product. See also, Rule R 309 -
Marijuana Inventory Tracking Solution (MITS).

D. One-Time Transfer. Once a Retail Marijuana Establishment has declared Medical Marijuana and Medical

Marijuana-Infused Product as Retail Marijuana or Retail Marijuana Product in MITS and begun exercising
the rights and privileges of the license, no additional Medical Marijuana or Medical Marijuana-Infused
Product can be transferred from the Medical Marijuana Business to the relevant Retail Marijuana
Establishment at any time.
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Basis and Purpose - R 230

The statutory authority for this rule is found at subsections 12-43.4-104(2)(a), 12-43.4-202(2)(b), 12-43.4-
202(3)(a)(ll), and 12-43.4-309(2), C.R.S. Authority also exists in the Colorado Constitution at Article XVIII,
Subsection 16(5)(@)(Illl).  The purpose of this rule is to establish that only materially complete applications for
licenses, accompanied with all required fees, will be accepted and processed by the Division. The State Licensing
Authority understands there may be instances where an application is materially complete, but further information is
required before it can be fully processed. In such instances, the applicant must provide the additional requested
information within the time frame given by the Division in order for the application to be acted on in a timely manner.

R 230 — Complete Applications Required: Individuals

A. General Requirements

1.

4.

All applications for licenses authorized pursuant to subsection 12-43.4-401(1)(e), C.R.S., shall be
made upon current forms prescribed by the Division. Applications submitted to the Division may
include, but not be limited to, individuals as Owners and transfers of ownership.

A license issued by the Division to Owners and Occupational License Licensees constitutes a
revocable privilege. The burden of proving an Applicant's qualifications for licensure rests at all
times with the Applicant.

Applicants must submit a complete current application to the Division before it will be accepted or
considered.

a.  Allapplications must be complete in every material detail.

b. Al applications must include all attachments or supplemental information required by the
forms supplied by the Division.

c.  All applications must be accompanied by a full remittance for the whole amount of the
application, license, or other relevant fees.

The Division may refuse to accept an incomplete application.

B. Additional Information May Be Required

1.

Each Applicant shall provide any additional information required that the Division may request to
process and fully investigate the application.

An Applicant’s failure to provide the requested evidence or information by the Division deadline
may be grounds for denial. The additional information must be provided to the Division no later
than seven days of the request unless otherwise specified by the Division. Each Applicant shall
provide any additional information required that the Division may request to process and fully
investigate the application.
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C. Application Forms Accessible. All application forms supplied by the Division and filed by an Applicant for a
license, including attachments and any other documents associated with the investigation, shall be
accessible by the State Licensing Authority, local jurisdictions and any state or local law enforcement
agency for a purpose authorized by the Retail Code or for any other state or local law enforcement
purpose.

Basis and Purpose - R 231

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-202(3)(a)(lll), 12-43.4-305,
and 12-43.4-306 and section 24-76.5-101 et. seq.,C.R.S. Authority also exists in the Colorado Constitution at Article
XVIII, Subsection 16(5)(a)(Ill). The purpose of this rule is to clarify the qualifications for licensure, including, but not
limited to, the requirement for a fingerprint-based criminal history record check for all Owners, officers managers,
contractors, employees, and other support staff of licensed entities.

R 231 - Quialifications for Licensure: Individuals

A. General Requirements

1. All Applicants shall submit information to the Division in a full, faithful, truthful, and fair manner.
The Division may recommend denial of an application where the Applicant made intentional
misstatements, purposeful omissions, misrepresentations, or untruths in the application or in
connection with the Applicant's background investigation. This type of conduct may be considered
as the basis of additional administrative action against the Applicant and it may also be the basis
for criminal charges against the Applicant.

2. The Division may deny the application of an Applicant who fails to provide the requested evidence
or information by the Division deadline.

B. Other Licensing Requirements

1. Fingerprints Required

a.  All Applicants for initial licensure shall be fingerprinted for a fingerprint-based criminal
history record check.

b.  Arenewal Applicant shall be fingerprinted at the Director’s discretion.

c.  AnApplicant shall also be fingerprinted if the Director has required the Applicant to submit
a new application. The Director may require a new application for the following non-
exhaustive list of reasons:

An Applicant is re-applying after more than one year since the expiration of his
or her most recent license;

ii. Ifan Applicant’s previous license was denied or revoked by the State Licensing
Authority; or
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C. Owners.

1.

iii. ~ When the Division needs additional information in order to proceed with a
background investigation.

Other Documents May Be Required. Any Applicant may be required to establish his or her identity
and age by any document required for a determination of lawful presence.

Maintaining Ongoing Suitability For Licensing: Duty to Report Offenses. An Applicant or Licensee
shall notify the Division in writing of any felony criminal charge and felony conviction against such
person within ten days of such person’s arrest or felony summons, and within ten days of the
disposition of any arrest or summons. Failure to make proper notification to the Division may be
grounds for disciplinary action. Licensees shall cooperate in any investigation conducted by the
Division. This duty to report includes, but is not limited to, deferred sentences or judgments that
are not sealed. If the Division lawfully finds a disqualifying event and an Applicant asserts that the
record was sealed, the Division may require the Applicant to provide proof from a court evidencing
the sealing of the case.

Application Forms Accessible to Law Enforcement and Licensing Authorities. All application forms
supplied by the Division and filed by an Applicant for license shall be accessible by the State
Licensing Authority, local jurisdictions, and any state or local law enforcement agent.

An Owner Applicant must meet the following criteria before receiving a license:
The Applicant must pay the annual application and licensing fees;
The Applicant’s criminal history must indicate that he or she is of Good Moral Character;

The Applicant is not employing, or financed in whole or in part, by any other Person whose criminal
history indicates that he or she is not of Good Moral Character;

The Applicant is at least 21 years of age;

The Applicant has paid all taxes, interest, or penalties due the Department of Revenue relating to a
Retail Marijuana Establishment;

The Applicant can prove that he or she has not discharged a sentence for a conviction of a felony
in the five years immediately preceding his or her application date;

The Applicant can prove that he or she has not discharged a sentence for a conviction of a felony
pursuant to any state or federal law regarding the possession, distribution, manufacturing,
cultivation, or use of a controlled substance in the ten years immediately preceding his or her
application date or five years from May 27, 2013, whichever is longer, except that the State
Licensing Authority may grant a license to a Person if the Person has a state felony conviction
based on possession or use of marijuana or marijuana concentrate that would not be a felony if the
Person were convicted of the offense on the date he or she applied for a license;

The Applicant can establish that he or she does not employ another person who does not have a
valid Occupational License issued pursuant to either the Retail Code or the Medical Code.
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9.

The Applicant can establish that he or she is not a sheriff, deputy sheriff, police officer, or
prosecuting officer, or an officer or employee of the State Licensing Authority or a local jurisdiction;

10. The Applicant can establish that its premises proposed to be licensed is not currently licensed as a

retail food establishment or wholesale food registrant;

11. The Applicant has been a resident of Colorado for at least two years prior to the date of the

Application. See Rule R 232 - Factors Considered When Determining Residency: Individuals.

D. Occupational Licenses. An Occupational License Applicant must meet the following criteria before receiving

alicense:

1.

2.

3.

The Applicant must pay the annual application and licensing fees;

The Applicant’s criminal history must indicate that he or she is of Good Moral Character;
The Applicant is at least 21 years of age;

The Applicant can establish that he or she is currently a resident of Colorado.

The Applicant can prove that he or she has not discharged a sentence for a conviction of a felony
in the five years immediately preceding his or her application date;

The Applicant can prove that he or she has not discharged a sentence for a conviction of a felony
pursuant to any state or federal law regarding the possession, distribution, manufacturing,
cultivation, or use of a controlled substance in the ten years immediately preceding his or her
application date or five years from May 27, 2013, whichever is longer, except that the State
Licensing Authority may grant a license to a person if the person has a state felony conviction
based on possession or use of marijuana or marijuana concentrate that would not be a felony if the
person were convicted of the offense on the date he or she applied for a license;

The Applicant can establish that he or she is not a sheriff, deputy sheriff, police officer, or
prosecuting officer, or an officer or employee of the State Licensing Authority or a local jurisdiction;

E. Current Medical Marijuana Occupational Licensees

1.

An individual who holds a current, valid Occupational License issued pursuant to the Medical Code
may also work in a Retail Marijuana Establishment; no separate Occupational License is required.

An individual who holds a current, valid Occupational License issued pursuant to the Retail Code
and these rules shall not work at a Medical Marijuana Business unless he or she also holds a
current, valid Occupational License issued pursuant to the Medical Code.

Basis and Purpose - R 232

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-306(1)(k), and 12-43.4-309(5),
C.R.S. The purpose of this rule is to interpret residency requirements set forth in the Retail Code.
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R 232 - Factors Considered When Determining Residency: Individuals

This rule applies to individual Applicants who are trying to obtain licenses issued pursuant to the Retail Code. This
rule does not apply to patrons of Retail Marijuana Stores. When the State Licensing Authority determines
whether an Applicant is a resident, the following factors will be considered:

A. Primary Home Defined. The location of an Applicant’s principal or primary home or place of abode (“primary
home”) may establish Colorado residency. An Applicant’s primary home is that home or place in which a
person’s habitation is fixed and to which the person, whenever absent, has the present intention of
returning after a departure or absence therefrom, regardless of the duration of such absence. A primary
home is a permanent building or part of a building and may include, by way of example, a house,
condominium, apartment, room in a house, or manufactured housing. No rental property, vacant lot, vacant
house or cabin, or other premises used solely for business purposes shall be considered a primary home.

B. Reliable Indicators That an Applicant's Primary Home is in Colorado. The State Licensing Authority
considers the following types of evidence to be generally reliable indicators that a person’s primary home is
in Colorado.

1. Evidence of business pursuits, place of employment, income sources, residence for income or
other tax purposes, age, residence of parents, spouse, and children, if any, leaseholds, situs of
personal and real property, existence of any other residences outside of Colorado and the amount
of time spent at each such residence, and any motor vehicle or vessel registration;

2. Duly authenticated copies of the following documents may be taken into account: A current
driver's license with address, recent property tax receipts, copies of recent income tax returns
where a Colorado mailing address is listed as the primary address, current voter registration
cards, current motor vehicle or vessel registrations, and other public records evidencing place of
abode or employment; and

3. Other types of reliable evidence.

C. Totality of the Evidence. The State Licensing Authority will review the totality of the evidence, and any
single piece of evidence regarding the location of a person’s primary home will not necessarily be
determinative.

D. Other Considerations for Residency. The State Licensing Authority may consider the following
circumstances:

1. Members of the armed services of the United States or any nation allied with the United States who
are on active duty in this state under permanent orders and their spouses;

2. Personnel in the diplomatic service of any nation recognized by the United States who are assigned
to duty in Colorado and their spouses; and

3. Full-time students who are enrolled in any accredited trade school, college, or university in Colorado.
The temporary absence of such student from Colorado, while the student is still enrolled at any such
trade school, college, or university, shall not be deemed to terminate their residency. A student shall
be deemed “full-time” if considered full-time pursuant to the rules or policy of the educational
institution he or she is attending.
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E. Entering Armed Forces Does Not Terminate Residency. An individual who is a Colorado resident pursuant
to this rule does not terminate Colorado residency upon entering the armed services of the United States.
A member of the armed services on active duty who resided in Colorado at the time the person entered
military service and the person’s spouse are presumed to retain their status as residents of Colorado
throughout the member’s active duty in the service, regardless of where stationed or for how long.

Basis and Purpose — R 233

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b) and 12-43.4-401(1)(e), C.R.S. The
purpose of this rule is to clarify when an individual must be licensed or registered with the Division before
commencing any work activity at a licensed Retail Marijuana Establishment. The rule also sets forth the process
for obtaining a license or registration and explains what information may be required before obtaining such license
or registration.

R 233 - Medical Code or Retail Code Occupational Licenses Required

A. Medical Code or Retail Code Occupational Licenses and Identification Badges

1. Any person who possesses, cultivates, manufactures, tests, dispenses, sells, serves, transports or
delivers Retail Marijuana or Retail Marijuana Product as permitted by privileges granted under a
Retail Marijuana Establishment License must have a valid Occupational License.

2. Any person who has the authority to access or input data into MITS or a Retail Marijuana
Establishment point of sale system must have a valid Occupational License.

3. Any person within a Restricted Access Area or Limited Access Area that does not have a valid
Occupational License shall be considered a visitor and must be escorted at all times by a person
who holds a valid Owner or Occupational License. Failure by a Retail Marijuana Establishment to
continuously escort a person who does not have a valid Occupational License within a Limited
Access Area may be considered a license violation affecting the public safety. See Rule R 1307 -
Penalties.

B. Occupational Licensees Commencing Employment. Any person required to be licensed pursuant to this rule
shall obtain all Division approvals and obtain a Division-issued identification badge before commencing
activities permitted by the Retail Code or Medical Code Occupational License. See also Rule R 231 -
Qualifications for Licensure: Individuals.

C. Identification Badges Are Property of State Licensing Authority. All identification badges shall remain the
property of the State Licensing Authority, and all identification badges shall be returned to the Division
upon demand of the State Licensing Authority or the Division. The Licensee shall not alter, obscure,
damage, or deface the badge in any manner.
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Basis and Purpose - R 250

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 24-4-105(2), and 12-43.4-601(2),
C.R.S. The purpose of this rule is to clarify that a Licensee must keep its mailing address current with the Division.

R 250 - Licensee Required to Keep Mailing Address Current with the Division: All Licensees

A. Timing of Notification. A Licensee shall inform the Division in writing of any change to its mailing address
within 30 days of the change. The Division will not change a Licensee’s information without explicit
written notification provided by the Licensee or its authorized agent.

B. Division Communications. Division communications are sent to the last mailing address furnished by an
Applicant or Licensee to the Division.

C. Failure to Change Address Does Not Relieve Licensee’s or Applicant's Obligation. Failure to notify the
Division of a change of mailing address does not relieve a Licensee or Applicant of the obligation to
respond to a Division communication.

D. Disciplinary Communications. The State Licensing Authority will send any disciplinary or sanction
communication, as well as any notice of hearing, to the mailing address contained in the license and, if
different, to the last mailing address furnished to the Division by the Licensee.

Basis and Purpose - R 251
The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-202(3)(a)(XV), 12-43.4-
202(3)(a)(XVI), and 12-43.4-305, and sections 24-4-104 and 24-4-105, C.R.S. Authority also exists in the Colorado

Constitution at Article XVIII, Subsections 16(5)(a)(l). The purpose of this rule is to establish what factors the State
Licensing Authority will consider when denying an application for licensure.

R 251 - Application Denial and Voluntary Withdrawal: All Licensees

A. Applicant Bears Burden of Proving It Meets Licensing Requirements

1. At all times during the application process, an Applicant must be capable of establishing that it is
qualified to hold a license.

2. An Applicant that does not cooperate with the Division during the application phase may be
denied as a result. For example, if the Division requests additional evidence of suitability and
the Applicant does not furnish such evidence by the date requested, the Applicant’s application
may be denied.

B. Applicants Must Provide Accurate Information

1. An Applicant must provide accurate information to the Division during the entire Application
process.

29





2.

If an Applicant provides inaccurate information to the Division, the Applicant’s application may be
denied.

C. Grounds for Denial

1.

The State Licensing Authority will deny an application from an Applicant that forms a business
including but not limited to a sole proprietorship, corporation, or other business enterprise, with the
purpose or intent, in whole or in part, of transporting, cultivating, processing, transferring, or
distributing Retail Marijuana or Retail Marijuana Product without receiving prior approval from all
relevant local jurisdictions.

The State Licensing Authority will deny an application for Good Cause, as defined in
subsection 12-43.4-305(1), C.R.S., of the Retail Code.

The State Licensing Authority will deny an Applicant’s application that is statutorily disqualified from
holding a license.

D. Voluntary Withdrawal of Application

1.

The Division and Applicant may mutually agree to allow the voluntary withdrawal of an application
for licensing in lieu of a denial proceeding.

Applicants must first submit a notice to the Division requesting the voluntary withdrawal of the
application. In such instances, an Applicant waives his or her right to a hearing in the matter once
the voluntary withdrawal is approved.

The Division will consider the request along with any circumstances at issue with the application in
making a decision to accept the voluntary withdrawal. The Division may at its discretion grant the
request with or without prejudice or deny the request.

The Division will notify the Applicant and relevant local jurisdiction of its acceptance of the
voluntary withdrawal and the terms thereof.

If the Applicant agrees to a voluntary withdrawal granted with prejudice, then the Applicant is not
eligible to apply again for licensing or approval until after expiration of one year from the date of
such voluntary withdrawal.

E. An Applicant May Appeal a Denial

1.

2.

An Applicant may appeal an application denial pursuant to the Administrative Procedure Act.

See also Rules R 1304 — Administrative Hearings, R 1305 — Administrative Subpoenas, and
R 1306 - Administrative Hearing Appeals.
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Basis and Purpose - R 252

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b) and 12-43.4-309(5), C.R.S. The
purpose of this rule is to clarify that Retail Marijuana Establishment licenses are valid for one year unless suspended,
revoked, or otherwise disciplined.

R 252 - License Must Be Renewed Each Year: All Licensees

A. All Retail Code Licenses. All Licenses issued pursuant to the Retail Code and these rules are valid for one
year, except those fully converted from a Medical Marijuana Business license.

B. License May Be Valid for Less Than One Year. A License may be valid for less than one year if revoked,
suspended, or otherwise disciplined.
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R 300 Series — The Licensed Premises

Basis and Purpose — R 301

The statutory authority for this rule is found at subsection 12-43.4-202(2)(b) and section 12-43.4-105, C.R.S. The
purpose of this rule is to establish Limited Access Areas for Licensed Premises under the control of the Licensee to
only individuals licensed by the State Licensing Authority.

R 301 - Limited Access Areas

A.

Proper Display of License Badge. All persons in a Limited Access Area as provided for in section 12-43.4-

105, C.R.S., shall be required to hold and properly display a current license badge issued by the Division at
all times. Proper display of the license badge shall consist of wearing the badge in a plainly visible manner,
at or above the waist, and with the photo of the Licensee visible.

B. Visitors in Limited Access Areas

Prior to entering a Limited Access Area, all visitors, including outside vendors, contractors or
others, must obtain a visitor identification badge from management personnel of the Licensee that
shall remain visible while in the Limited Access Area.

Visitors shall be escorted by the Retail Marijuana Establishment’s licensed personnel at all times.
No more than five visitors may be escorted by a single employee.

The Licensee shall maintain a log of all visitor activity, for any purpose, within the Limited Access
Area and shall make such logs available for inspection by the Division or relevant local jurisdiction.

All visitors must provide proof of age and must be at least 21 years of age. See Rule R 404 —
Acceptable Forms of Identification.

The Licensee shall check the identification for all visitors to verify that the name on the
identification matches the name in the visitor log. See Rule R 404 — Acceptable Forms of
Identification.

A Licensee may not receive consideration or compensation for permitting a visitor to enter a
Limited Access Area.

C. Required Signage. All areas of ingress and egress to Limited Access Areas on the Licensed Premises shall

be clearly identified by the posting of a sign which shall be not less than 12 inches wide and 12 inches long,
composed of letters not less than a half inch in height, which shall state, “Do Not Enter - Limited Access
Area — Access Limited to Licensed Personnel and Escorted Visitors.”

Diagram for Licensed Premises. All Limited Access Areas shall be clearly identified to the Division or

relevant local jurisdiction and described in a diagram of the Licensed Premises reflecting walls, partitions,
counters and all areas of ingress and egress. The diagram shall also reflect all Propagation, cultivation,
manufacturing, and retail sales areas. See Rule R 901 — Business Records Required.
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E. Modification of Limited Access Area. A Licensee’s proposed modification of designated Limited Access
Areas must be approved by the Division and, if required, the relevant local jurisdiction prior to any
modifications being made. See Rule R 303 — Changing, Altering, or Modifying Licensed Premises.

F. Law Enforcement Personnel Authorized. Notwithstanding the requirements of subsection A of this rule,
nothing shall prohibit investigators and employees of the Division, authorities from relevant local jurisdiction
or state or local law enforcement, for a purpose authorized by the Retail Code or for any other state or local
law enforcement purpose, from entering a Limited Access Area upon presentation of official credentials
identifying them as such.

Basis and Purpose - R 302

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b) and 12-43.4-307(1)(b), C.R.S. The
purpose of this rule is to establish and clarify the means by which the Licensee has lawful possession of the Licensed
Premises.

R 302 — Possession of Licensed Premises

A. Evidence of Lawful Possession. Persons licensed pursuant to sections 12-43.4-402, 12-43.4-403, 12-43.4-
404, or 12-43.4-405, C.R.S., or those making application for such licenses, must demonstrate proof of lawful
possession of the premises to be licensed or Licensed Premises. Evidence of lawful possession consists of
properly executed deeds of trust, leases, or other written documents acceptable to licensing authorities.

B. Relocation Prohibited. The Licensed Premises shall only be those geographical areas that are specifically
and accurately described in executed documents verifying lawful possession. Licensees are not authorized
to relocate to other areas or units within a building structure without first filing a change of location
application and obtaining approval from the Division and the relevant local jurisdiction. If the local jurisdiction
elects not to approve or deny this activity, the local jurisdiction must provide written notification
acknowledging receipt of the application. Licensees shall not add additional contiguous units or areas,
thereby altering the initially-approved premises, without filing an Application and receiving approval to
modify the Licensed Premises on current forms prepared by the Division, including any applicable
processing fee. See Rule R 303 - Changing, Altering, or Modifying Licensed Premises

C. Subletting Not Authorized. Licensees are not authorized to sublet any portion of Licensed Premises for any
purpose, unless all necessary applications to modify the existing Licensed Premises to accomplish any
subletting have been approved by the Division and the relevant local jurisdiction. If the local jurisdiction
elects not to approve or deny this activity, the local jurisdiction must provide written notification
acknowledging receipt of the application.

Basis and Purpose — R 303

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-304, and 12-43.4-309(2),
C.R.S. The purpose of this rule is to establish guidelines for changing, altering or modifying the Licensed Premises.
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R 303 - Changing, Altering, or Modifying Licensed Premises

A. Application Required to Change, Alter, or Modify Licensed Premises. After obtaining a license, the Licensee
shall make no physical change, alteration, or modification of the Licensed Premises that materially or
substantially alters the Licensed Premises or the usage of the Licensed Premises from the plans originally
approved, without the Division’s prior written approval and, written approval or written acknowledgement
from the relevant local jurisdiction. The Licensee whose Licensed Premises are to be materially or
substantially changed is responsible for filing an application for approval on current forms provided by the
Division.

B. What Constitutes a Material Change. Material or substantial changes, alterations, or modifications requiring
approval include, but are not limited to, the following:

1. Anyincrease or decrease in the total physical size or capacity of the Licensed Premises;

2. The sealing off, creation of or relocation of a common entryway, doorway, passage or other such
means of public ingress and/or egress, when such common entryway, doorway or passage alters
or changes Limited Access Areas, such as the cultivation, harvesting, manufacturing, or sale of
Retail Marijuana or Retail Marijuana Product within the Licensed Premises;

3. Within a Retail Marijuana Store, the permanent addition of a separate sales counter that creates an
additional point-of-sale location, and the permanent addition of a display case, all of which would
require the installation of additional video surveillance cameras. See Rule R 306 — Video
Surveillance.

4. The installation or replacement of electric fixtures or equipment for purposes of increasing
production, the lowering of a ceiling, or electrical modifications made for the purpose of increasing
power usage to enhance cultivation activities; or

5. The addition or deletion of a Retail Marijuana Cultivation Facility license that will be, or has been,
combined with other commonly owned cultivation licenses in a common area for the purpose of
growing and cultivating Retail Marijuana.

C. Attachments to Application. The Division and relevant local jurisdiction may grant approval for the types of
changes, alterations, or modifications described herein upon the filing of an application by the Licensee and
payment of any applicable fee. The Licensee must submit all information requested by the Division,
including but not limited to, documents that verify the following:

1. The Licensee will continue to have possession of the Licensed Premises, as changed, by
ownership, lease, or rental agreement; and

2. The proposed change conforms to any local restrictions related to the time, manner, and place of
Retail Marijuana Establishment regulation.
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Basis and Purpose - R 304

The statutory authority for this rule is found at subsections 12-43.4-104(1)(a)(V), 12-43.4-202(2)(b), 12-43.4-401(2),
and 12-43.4-404(2), C.R.S. The purpose of this rule is to establish guidelines for the manner in which a Medical
Marijuana Licensee may share its existing Licensed Premises with a Licensed Retail Marijuana Establishment, and to
ensure the proper separation of a medical marijuana operation from Retail Marijuana Establishment operation.

R 304 - Medical Marijuana Business and Retail Marijuana Establishment — Shared Licensed Premises and
Operational Separation

A. Licensed Premises — General Requirements

1.

2.

3.

4,

A Medical Marijuana Center that prohibits patients under the age of 21 years to be on the Licensed
Premises may also hold a Retail Marijuana Store license and operate a dual retail business
operation on the same Licensed Premises if the relevant local jurisdiction permits a dual operation
at the same location and the two are commonly owned.

A Medical Marijuana Center that authorizes medical marijuana patients under the age of 21 years
to be on the premises is prohibited from sharing its Licensed Premises with a Retail Marijuana
Establishment. Even when the two are commonly owned, the two shall maintain distinctly separate
Licensed Premises; including, but not limited to, separate sales and storage areas, separate
entrances and exits, separate inventories, separate point-of-sale operations, and separate record-
keeping.

An Optional Premises Cultivation Operation and a Retail Marijuana Cultivation Facility may share a
single Licensed Premises in order to operate a dual cultivation business operation if the relevant
local jurisdiction permits a dual operation at the same location and the two are commonly owned.

A Medical Marijuana-Infused Products Manufacturing Business Licensee may also apply to also
hold a Retail Marijuana Products Manufacturing Facility License and operate a dual manufacturing
business on the same Licensed Premises, if the relevant local jurisdiction permits a dual operation
at the same location and the two are commonly owned.

B. Separation of Co-located Licensed Operations

1.

Cultivation Operations. A Licensee that operates an Optional Premises Cultivation Operation and
a Retail Marijuana Cultivation Facility shall maintain either physical or virtual separation of the
facilities, marijuana plants, and marijuana inventory. Record-keeping for the business operations
and labeling of product must enable the Division and relevant local jurisdictions to clearly
distinguish the inventories and business transactions of the Medical Marijuana Business from the
Retail Marijuana Establishment.

Manufacturing Operations. A Licensee that operates a Medical Marijuana-Infused Products
Manufacturing Business and Retail Marijuana Products Manufacturing Facility shall maintain either
physical or virtual separation of the facilities, product ingredients, product manufacturing, and final
product inventory. Record-keeping for the business operations and labeling of products must
enable the Division and Local Jurisdictions/Local Licensing Authorities to clearly distinguish the
inventories and business transactions of Medical Marijuana-Infused Product from Retail Marijuana
Product.
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3.

Raw Ingredients May Be Shared. Nothing in this rule prohibits a co-located Retail Marijuana
Establishment and Medical Marijuana Business from sharing raw ingredients in bulk, for example
flour or sugar, except that Retail Marijuana and Medical Marijuana may not be shared under any
circumstances.

Retail Store and Medical Center Operations: No Patients Under The Age of 21 Years. Persons
operating a Medical Marijuana Center that prohibits the admittance of patients under the age of 21
years and a Retail Marijuana Store may share their Licensed Premises. Such a Medical Marijuana
Center Licensee must post signage that clearly conveys that persons under the age of 21 years
may not enter. Under these circumstances, and upon approval of the State Licensing Authority,
the Medical Marijuana Center and the Retail Marijuana Store may share the same entrances and
exits. Also under these circumstances, Medical Marijuana and Retail Marijuana and Medical
Marijuana-Infused Product and Retail Marijuana Product must be separately displayed on the
same sale floor. Record-keeping for the business operations of both must enable the Division and
relevant local jurisdictions to clearly distinguish the inventories and business transactions of
Medical Marijuana and Medical Marijuana-Infused Products from Retail Marijuana and Retail
Marijuana Product. Violation of the restrictions in this rule by co-located Medical Marijuana
Centers and Retail Marijuana Stores may be considered a license violation affecting public safety.

Retail Stores and Medical Marijuana Centers: Patients Under The Age of 21 Years. A co-located
Medical Marijuana Center and Retail Marijuana Store shall maintain separate Licensed Premises,
including entrances and exits, inventory, point of sale operations, and record keeping if the Medical
Marijuana Center serves patients under the age of 21 years or permits admission of patients under
the age of 21 years on its Licensed Premises.

Clear Separation of Inventory. A Licensee that operates both a Medical Marijuana Business and
Retail Marijuana Establishment within one location is required to maintain separate and distinct
inventory tracking processes for Medical Marijuana and Retail Marijuana inventories. The
inventories must be clearly tagged or labeled so that the product can be reconciled to a particular
Medical Marijuana Business or a Retail Marijuana Establishment.

Basis and Purpose — R 305

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b) and 12-43.4-202(3)(a)(V), C.R.S.
Authority also exists in the Colorado Constitution at Article XVIII, Subsection 16(5)(a)(IV). The purpose of this rule is
to ensure adequate control of the Licensed Premises and Retail Marijuana and Retail Marijuana Product contained
This rule also establishes the minimum guidelines for security requirements for alarm systems and
commercial locking mechanisms for maintaining adequate security.

R 305 - Security Alarm Systems and Lock Standards

A. Security Alarm Systems — Minimum Requirements. The following Security Alarm Systems and lock

1.

standards apply to all Retail Marijuana Establishments.

Each Licensed Premises shall have a Security Alarm System, installed by an Alarm Installation
Company, on all perimeter entry points and perimeter windows.
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Each Licensee must ensure that all of its Licensed Premises are continuously monitored.
Licensees may engage the services of a Monitoring Company to fuffill this requirement.

A Licensee shall maintain up-to-date and current records and existing contracts on the Licensed
Premises that describe the location and operation of each Security Alarm System, a schematic of
security zones, the name of the Alarm Installation Company, and the name of any Monitoring
Company. See Rule R 901 - Business Records Required.

Upon request, Licensees shall make available to agents of the Division or relevant local jurisdiction
or state or local law enforcement agency, for a purpose authorized by the Retail Code or for any
other state or local law enforcement purpose, all information related to Security Alarm Systems,
Monitoring, and alarm activity.

Any outdoor Retail Marijuana Cultivation Facility, or greenhouse cultivation, is a Limited Access
Area and must meet all of the requirements for Security Alarm Systems described in this rule. An
outdoor or greenhouse Retail Marijuana Cultivation Facility must provide sufficient security
measures to demonstrate that outdoor areas are not readily accessible by unauthorized
individuals. This shall include, at a minimum, perimeter fencing designed to prevent the general
public from entering the Limited Access Areas. It shall be the responsibility of the Licensee to
maintain physical security in a manner similar to a Retail Marijuana Cultivation Facility located in an
indoor Licensed Premises so it can be fully secured and alarmed.

B. Lock Standards — Minimum Requirement

1.

At all points of ingress and egress, the Licensee shall ensure the use of a commercial-grade, non-
residential door locks.

Any outdoor Retail Marijuana Cultivation Facility, or greenhouse cultivation, must meet all of the
requirements for the lock standards described in this rule.

Basis and Purpose — R 306

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b),12-43.4-202(2)(d), and 12-43.4-
202(3)(a)(V), and section 12-43.4-701, C.R.S. Authority also exists in the Colorado Constitution at Article XVIII,
Subsection 16(5)(a)(VI). The purpose of this rule is to ensure adequate control of the Licensed Premises and Retail
Marijuana and Retail Marijuana Product contained therein. This rule also establishes the minimum guidelines for
security requirements for video surveillance systems for maintaining adequate security.

R 306 - Video Surveillance

A. Minimum Requirements. The following video surveillance requirements shall apply to all Retail Marijuana

Establishments.

1.

Prior to exercising the privileges of a Retail Marijuana Establishment, an Applicant must install a
fully operational video surveillance and camera recording system. The recording system must
record in digital format and meet the requirements outlined in this rule.
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2. All video surveillance records and recordings must be stored in a secure area that is only

accessible to a Licensee’s management staff.

Video surveillance records and recordings must be made available upon request to the Division,
the relevant local jurisdiction, or any other state or local law enforcement agency for a purpose
authorized by the Retail Code or for any other state or local law enforcement purpose.

Video surveillance records and recordings of point-of-sale areas shall be held in confidence by all
employees and representatives of the Division, except that the Division may provide such records
and recordings to the relevant local jurisdiction, or any other state or local law enforcement agency
for a purpose authorized by the Retail Code or for any other state or local law enforcement
purpose.

B. Video Surveillance Equipment

1.

Video surveillance equipment shall, at a minimum, consist of digital or network video recorders,
cameras capable of meeting the recording requirements described in this rule, video monitors,
digital archiving devices, and a color printer capable of delivering still photos.

All video surveillance systems must be equipped with a failure notification system that provides
prompt notification to the Licensee of any prolonged surveillance interruption and/or the complete
failure of the surveillance system.

Licensees are responsible for ensuring that all surveillance equipment is properly functioning and
maintained, so that the playback quality is suitable for viewing and the surveillance equipment is
capturing the identity of all individuals and activities in the monitored areas.

All video surveillance equipment shall have sufficient battery backup to support a minimum of four
hours of recording in the event of a power outage. Licensee must notify the Division of any loss of
video surveillance capabilities that extend beyond four hours.

C. Placement of Cameras and Required Camera Coverage

1.

3.

4,

Camera coverage is required for all Limited Access Areas, point-of-sale areas, security rooms, all
points of ingress and egress to Limited Access Areas, all areas where Retail Marijuana or Retail
Marijuana Product is displayed for sale, and all points of ingress and egress to the exterior of the
Licensed Premises.

Camera placement shall be capable of identifying activity occurring within 20 feet of all points of
ingress and egress and shall allow for the clear and certain identification of any individual and
activities on the Licensed Premises.

At each point-of-sale location, camera coverage must enable recording of the customer(s) and
employee(s) facial features with sufficient clarity to determine identity.

All entrances and exits to the facility shall be recorded from both indoor and outdoor vantage
points.
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5. The system shall be capable of recording all pre-determined surveillance areas in any lighting
conditions. If the Licensed Premises has a Retail Marijuana cultivation area, a rotating schedule of
lighted conditions and zero-illumination can occur as long as ingress and egress points to
Flowering areas remain constantly illuminated for recording purposes.

6. Areas where Retail Marijuana is grown, tested, cured, manufactured, or stored shall have camera
placement in the room facing the primary entry door at a height which will provide a clear
unobstructed view of activity without sight blockage from lighting hoods, fixtures, or other
equipment.

7. Cameras shall also be placed at each location where weighing, packaging, transport preparation,
processing, or tagging activities occur.

8. At least one camera must be dedicated to record the access points to the secured surveillance
recording area.

9. All outdoor cultivation areas must meet the same video surveillance requirements applicable to any
other indoor Limited Access Areas.

D. Location and Maintenance of Surveillance Equipment

1. The surveillance room or surveillance area shall be a Limited Access Area.

2. Surveillance recording equipment must be housed in a designated, locked, and secured room or
other enclosure with access limited to authorized employees, agents of the Division and relevant
local jurisdiction, state or local law enforcement agencies for a purpose authorized by the Retall
Code or for any other state or local law enforcement purpose, and service personnel or
contractors.

3. Licensees must keep a current list of all authorized employees and service personnel who have
access to the surveillance system and/or room on the Licensed Premises. Licensees must keep a
surveillance equipment maintenance activity log on the Licensed Premises to record all service
activity including the identity of the individual(s) performing the service, the service date and time
and the reason for service to the surveillance system.

4. Off-site Monitoring and video recording storage of the Licensed Premises by the Licensee or an
independent third-party is authorized as long as standards exercised at the remote location meet or
exceed all standards for on-site Monitoring.

5. Each Retail Marijuana Licensed Premises located in a common or shared building, or commonly
owned Retail Marijuana Establishments located in the same local jurisdiction, must have a
separate surveillance room/area that is dedicated to that specific Licensed Premises. Commonly-
owned Retail Marijuana Establishments located in the same local jurisdiction may have one central
surveillance room located at one of the commonly owned Licensed Premises which simultaneously
serves all of the commonly-owned retail facilities. The facility that does not house the central
surveillance room is required to have a review station, printer, and map of camera placement on
the premises. All minimum requirements for equipment and security standards as set forth in this
section apply to the review station.
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6.

Licensed Premises that combine both a Medical Marijuana Business and a Retail Marijuana
Establishment may have one central surveillance room located at the shared Licensed Premises.
See Rule R 304 — Medical Marijuana Business and Retail Marijuana Establishment: Shared
Licensed Premises and Operational Separation.

E. Video Recording and Retention Requirements

1.

All camera views of all Limited Access Areas must be continuously recorded 24 hours a day. The
use of motion detection is authorized when a Licensee can demonstrate that monitored activities
are adequately recorded.

All surveillance recordings must be kept for a minimum of 40 days and be in a format that can be
easily accessed for viewing. Video recordings must be archived in a format that ensures
authentication of the recording as legitimately-captured video and guarantees that no alteration of
the recorded image has taken place.

The Licensee’s surveillance system or equipment must have the capabilities to produce a color still
photograph from any camera image, live or recorded, of the Licensed Premises.

The date and time must be embedded on all surveillance recordings without significantly obscuring
the picture.

Time is to be measured in accordance with the official United States time established by the
National Institute of Standards and Technology and the U.S. Naval Observatory at:
http://www.time.gov/timezone.cgi?Mountain/d/-7/java

After the 40 day surveillance video retention schedule has lapsed, surveillance video recordings
must be erased or destroyed prior to: sale or transfer of the facility or business to another
Licensee; or being discarded or disposed of for any other purpose. Surveillance video recordings
may not be destroyed if the Licensee knows or should have known of a pending criminal, civil or
administrative investigation, or any other proceeding for which the recording may contain relevant
information.

F. Other Records

All records applicable to the surveillance system shall be maintained on the Licensed Premises. At
a minimum, Licensees shall maintain a map of the camera locations, direction of coverage, camera
numbers, surveillance equipment maintenance activity log, user authorization list, and operating
instructions for the surveillance equipment.

A chronological point-of-sale transaction log must be made available to be used in conjunction with
recorded video of those transactions.
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Basis and Purpose - R 307

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b) and 12-43.4-202(3)(a)(Xl), C.R.S. The
purpose of this rule is to establish sanitary requirements for Retail Marijuana Establishments. The State Licensing
Authority modeled this rule after its Medical Marijuana rules.

R 307 -

A.

F.

Waste Disposal

All Applicable Laws Apply. Retail Marijuana and Retail Marijuana Product waste must be stored, secured,
locked, and managed in accordance with all applicable federal, state, and local statutes, regulations,
ordinances, or other requirements.

Liguid Waste. Liquid waste from Retail Marijuana Establishments shall be disposed of in compliance with
the applicable Water Quality Control Division statutes and regulations.

Hazardous Waste. Disposal of hazardous and chemical waste must be conducted in a manner consistent
with federal, state and local laws.

Waste Must Be Made Unusable and Unrecognizable. Retail Marijuana and Retail Marijuana Product waste
must be made unusable and Unrecognizable prior to leaving the Licensed Premises.

Methods to Make Waste Unusable and Unrecognizable. Retail Marijuana and Retail Marijuana Product
waste shall be rendered unusable and Unrecognizable through one of the following methods:

1. Grinding and incorporating the marijuana waste with non-consumable, solid wastes listed below
such that the resulting mixture is at least 50 percent non-marijuana waste:

a. Paper waste;

b. Plastic waste;

c. Cardboard waste;

d. Food waste;

e. Grease or other compostable oil waste;
f.  Bokashi or other compost activators;

g. Other wastes approved by the Division that will render the Retail Marijuana waste
unusable and Unrecognizable; and

h. Soil.
After Waste is Made Unusable and Unrecognizable. Licensees shall not dispose of Retail Marijuana waste

in an unsecured waste receptacle not in possession and control of the Licensee. After the Retail Marijuana
waste is made unusable and Unrecognizable, then the rendered waste shall be:
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1. Disposed of at a solid waste site and disposal facility that has a Certificate of Designation from the
local governing body;

2. Deposited at a compost facility that has a Certificate of Designation from the Department of Public
Health and Environment; or

3. Composted on-site at a facility owned by the generator of the waste and operated in compliance
with the Regulations Pertaining to Solid Waste Sites and Facilities (6 CCR 1007-2, Part 1) in the
Department of Public Health and Environment.

G. Proper Disposal of Waste. A Licensee shall not dispose of Retail Marijuana and Retail Marijuana Product
waste in an unsecured waste receptacle not in possession and control of the Licensee.

H. Inventory Tracking Requirements

1. In addition to all other tracking requirements set forth in these rules, a Licensee shall utilize MITS
to ensure its waste materials are identified, weighed and tracked while on the Licensed Premises
until disposed of.

2. All Retail Marijuana waste must be weighed before leaving any Retail Marijuana Establishment. A
scale used to weigh Retail Marijuana waste prior to entry into the MITS system shall be certified in
accordance with measurement standards established in Article 14 of Title 35, C.R.S. See Rule R
309 - Retail Marijuana Establishments: Marijuana Inventory Tracking Solution (MITS).

3. A Licensee is required to maintain accurate and comprehensive records regarding waste material
that accounts for, reconciles, and evidences all waste activity related to the disposal of Marijuana.
See Rule R 901 — Business Records Required.

Basis and Purpose — R 308

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b) and 12-43.4-301(2) C.R.S. Authority
also exists in the Colorado Constitution at Article XVIII, Subsection 16(5)(f). The purpose of this rule is to establish
hours of operation requirements for Retail Marijuana Establishments. The State Licensing Authority modeled this
rule after the Colorado Department of Revenue’s liquor rules. Based upon written comments and testimony during
working groups and public hearings, this rule was amended to permit the transport of Retail Marijuana and Retail
Marijuana Product between the hours 12:01 am and 7:59 am, provided the delivery began prior to 12:01 am. This
change was made to accommodate the impact inclement weather can have on driving conditions and other
unpredictable events that could delay a delivery.

R 308 — Selling, Serving, Distributing and Transporting Retail Marijuana and Retail Marijuana Product - Hours
of Operation

A. Hours of Operation. Retail Marijuana Establishments shall not sell, serve, distribute, or initiate the transport
of Retail Marijuana or Retail Marijuana Product at any time other than between the hours of 8:00 am and
12:00 am, Mountain Standard Time, Monday through Sunday.
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B. Local Jurisdictions May Further Restrict Hours. Nothing in this rule shall prohibit a local jurisdiction from
further restricting hours of operation within its jurisdiction.

Basis and Purpose - R 309

The statutory authority for this rule is found at subsections 12-43.4-201(1), 12-43.4-202(2)(b), 12-43.4-402(1)(e), 12-
43.4-402(4), 12-43.4-403(2)(d), and 12-43.4-404(1)(b), C.R.S. The purpose of this rule is to establish a system that
will allow the State Licensing Authority and the industry to jointly track Retail Marijuana and Retail Marijuana Product
from either seed or immature plant stage until the Retail Marijuana or Retail Marijuana Product is sold to the
customer or destroyed.

MITS is a web-based tool coupled with RFID technology that allows both the MITS user and the State Licensing
Authority the ability to identify and account for all Retail Marijuana or Retail Marijuana Product. Through the use of
RFID technology, a Retail Marijuana Cultivation Facility will tag either the seed or immature plant with an
individualized number, which will follow the Retail Marijuana through all phases of production and final sale to a
consumer. This will allow the State Licensing Authority and the MITS user the ability to monitor and track Retail
Marijuana and Retail Marijuana Product inventory. MITS will also provide a platform for the State Licensing Authority
to exchange information and provide compliance notifications to the industry.

The State Licensing Authority finds it essential to regulate, monitor, and track all Retail Marijuana to eliminate
diversion, inside and outside of the state, and to ensure that all marijuana grown, processed, sold and disposed of in
the Retail Marijuana market is transparently accounted for.

The State Licensing Authority will engage the industry and provide training opportunities and continue to evaluate
MITS to promote an effective means for this industry to account for and monitor its Retail Marijuana inventory.

R 309 - Retail Marijuana Establishments: Marijuana Inventory Tracking Solution (MITS)

A. MITS Required. A Retail Marijuana Establishment is required to use MITS as the primary inventory tracking
system of record. A Retail Marijuana Establishment must have a MITS account activated and functional
prior to operating or exercising any privileges of a license. Medical Marijuana Businesses converting to or
adding a Retail Marijuana Establishment must follow the inventory transfer guidelines detailed in Rule R
309(C) below.

B. MITS Access - MITS Administrator

1. MITS Administrator Required. A Retail Marijuana Establishment must have at least one individual
Owner who is a MITS Administrator. A Retail Marijuana Establishment may also designate
additional Owners and occupationally licensed employees to obtain MITS Administrator accounts.

2. Training for MITS Administrator Account. In order to obtain a MITS Administrator account, a person
must attend and successfully complete all required MITS training. The Division may also require
additional ongoing, continuing education for an individual to retain his or her MITS Administrator
account.

3. MITS Access - MITS User Accounts. A Retail Marijuana Establishment may designate licensed
Owners and employees who hold valid Occupational Licenses as MITS Users. A Retail Marijuana
Establishment shall ensure that all Owners and Occupational License Licensees who are granted
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E.

MITS User account access for the purposes of conducting inventory tracking functions in the
system are trained by MITS Administrators in the proper and lawful use of MITS.

Medical Marijuana Business License Conversions - Declaring Inventory Prior to Exercising Licensed

Privileges as a Retail Marijuana Establishment

1. Medical Marijuana Inventory Transfer to Retail Marijuana Establishments. Each Medical Marijuana
Business that is either converting to or adding a Retail Marijuana Establishment license must
create a Retail Marijuana MITS account for each license it is converting or adding. A Medical
Marijuana Business must transfer all relevant Medical Marijuana inventory into the Retail Marijuana
Establishment's MITS accounts and affirmatively declare those items as Retail Marijuana and
Retail Marijuana Product.

2. No Further Transfer Allowed. Once a Licensee has declared any portion of its Medical Marijuana
inventory as Retail Marijuana, no further transfers of inventory from Medical Marijuana to Retail
Marijuana shall be allowed.

RFID Tags Required

1. Authorized Tags Required and Costs. Licensees are required to use RFID tags issued by a
Division-approved vendor that is authorized to provision RFID tags for MITS. Each licensee is
responsible for the cost of all RFID tags and any associated vendor fees.

2. Use of RFID Tags Required. A Licensee is responsible to ensure its inventories are properly
tagged where MITS requires RFID tag use. A Retail Marijuana Establishment must ensure it has
an adequate supply of RFID tags to properly tag Retail Marijuana and Retail Marijuana Product as
required by MITS.

General MITS Use

1. Reconciliation with Inventory. All inventory tracking activities at a Retail Marijuana Establishment
must be tracked through use of MITS. A Licensee must reconcile all on-premises and in-transit
Retail Marijuana and Retail Marijuana Product inventories each day in MITS at the close of
business.

2. Common Weights and Measures.

a. A Retail Marijuana Establishment must utilize a standard of measurement that is
supported by MITS to track all Retail Marijuana and Retail Marijuana Product.

b. A scale used to weigh product prior to entry into the MITS system shall be certified in
accordance with measurement standards established in Article 14 of Title 35, C.R.S.

3. MITS Administrator and User Accounts — Security and Record

a. A Retail Marijuana Establishment shall maintain an accurate and complete list of all MITS
Administrators and MITS Users for each Licensed Premises. A Retail Marijuana
Establishment shall update this list when a new MITS User is trained. A Retail Marijuana
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4.

Establishment must train and authorize any new MITS Users before those Owners or
employees may access MITS or input, modify, or delete any information in MITS.

b. A Retail Marijuana Establishment must cancel any MITS Administrators and MITS Users
from their associated MITS accounts once any such individuals are no longer employed
by the Licensee or at the Licensed Premises.

c. A Retail Marijuana Establishment is accountable for all actions employees take while
logged into MITS or otherwise conducting Retail Marijuana or Retail Marijuana Product
inventory tracking activities.

Secondary Software Systems Allowed

a. Nothing in this rule prohibits a Retail Marijuana Establishment from using separate
software applications to collect information to be used by the business including
secondary inventory tracking or point of sale systems.

b. A Licensee must ensure that all relevant MITS data is accurately transferred to and from
MITS for the purposes of reconciliations with any secondary systems.

c. A Retail Marijuana establishment must preserve original MITS data when transferred to
and from a secondary application(s). Secondary software applications must use MITS
data as the primary source of data and must be compatible with updating to MITS.

F. Conduct While Using MITS

1.

Misstatements or Omissions Prohibited. A Retail Marijuana Establishment and its designated MITS
Administrator(s) and MITS User(s) shall enter data into MITS that fully and transparently accounts
for all inventory tracking activities. A Retail Marijuana Establishment is responsible for the accuracy
of all information entered into MITS. Any misstatements or omissions may be considered a license
violation affecting public safety.

Use of Another User’s Login Prohibited. Individuals entering data into the MITS system shall only
use that individual's MITS account.

Loss of System Access. If at any point a Retail Marijuana Establishment loses access to MITS for
any reason, the Retail Marijuana Establishment must keep and maintain comprehensive records
detailing all Retail Marijuana and Retail Marijuana Product tracking inventory activities that were
conducted during the loss of access. See Rule R 901 — Business Records Required. Once
access is restored, all Retail Marijuana and Retail Marijuana Product inventory tracking activities
that occurred during the loss of access must be entered into MITS. A Retail Marijuana
Establishment must document when access to the system was lost and when it was restored. A
Retail Marijuana Establishment shall not transport any Retail Marijuana or Retail Marijuana Product
to another Retail Marijuana Establishment until such time as access is restored and all information
is recorded into MITS.
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G. System Notifications

1. Compliance Notifications. A Retail Marijuana Establishment must monitor all compliance
notifications from MITS. The Licensee must resolve the issues detailed in the compliance
notification in a timely fashion. Compliance notifications shall not be dismissed in MITS until the
Retail Marijuana Establishment resolves the compliance issues detailed in the notification.

2. Informational Notifications. A Retail Marijuana Establishment must take appropriate action in
response to informational notifications received through MITS, including but not limited to
notifications related to RFID billing, enforcement alerts, and other pertinent information.

H. Lawful Activity Required. Proper use of MITS does not relieve a Licensee of its responsibility to maintain
compliance with all laws, rules, and other requirements at all times.

I.  MITS Procedures Must Be Followed. A Retail Marijuana Establishment must utilize MITS in conformance
with these rules and MITS procedures.
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R 400 Series — Retail Marijuana Stores

Basis and Purpose — R 401

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-402(1)(a), 12-43.4-402(1)(d),
12-43.4-402(3)(a), 12-43.4-402(3)(b), 12-43.4-402(4), 12-43.4-402(5), 12-43.4-309(7)(a), and 12-43.4-901(4)(f),
C.R.S. The purpose of this rule is to establish that it is unlawful for a Retail Marijuana Store to exercise any
privileges other than those granted by the State Licensing Authority, and to clarify the license privileges.

R 401 - Retail Marijuana Store: License Privileges

A.

Privileges Granted. A Retail Marijuana Store shall only exercise those privileges granted to it by the
State Licensing Authority.

Licensed Premises. To the extent authorized by Rule R 304 — Medical Marijuana Business and Retail
Marijuana Establishment — Shared Licensed Premises and Operational Separation, a Retail Marijuana
Store may share a location with a commonly-owned Medical Marijuana Center. However, a separate
license is required for each specific business or business entity, regardless of geographical location.

Authorized Sources of Retail Marijuana. A Retail Marijuana Store may only sell Retail Marijuana that it
has purchased from a Retail Marijuana Cultivation Facility or that the retailer has cultivated itself, after
first obtaining a Retail Marijuana Cultivation Facility License. See Rule R 501 — Retail Marijuana
Cultivation Facility: License Privileges.

Authorized Sources of Retail Marijuana Product. A Retail Marijuana Store may only sell Retail
Marijuana Product that it has purchased from a Retail Marijuana Products Manufacturing Facility, so
long as such product is pre-packaged and labeled upon purchase from the manufacturer.

Samples Provided for Testing. A Retail Marijuana Store may provide samples of its products for testing
and research purposes to a Retail Marijuana Testing Facility. The Retail Marijuana Store shall maintain
the testing results as part of its business books and records. See Rule R 901 — Business Records
Required.

Authorized On-Premises Storage. A Retail Marijuana Store is authorized to store inventory on the
Licensed Premises. All inventory stored on the Licensed Premises must be secured in a Limited
Access Area or Restricted Access Area, and tracked consistently with the inventory tracking rules.

Basis and Purpose — R 402

The statutory authority for this rule is found at subsections 12-43.4-105, 12-43.4-202(2)(b), 12-43.4-202(3)(a)(VII),
12-43.4-202(3)(a)(X), 12-43.4-202(3)(a)(IX), 12-43.4-402(1)(c)(l), 12-43.4-402(1)(c)(Il), 12-43.4-402(1)(d), 12-43.4-
402(3)(a), 12-43.4-402(3)(b), 2-43.4-402(7)(a), 12-43.4-402(7)(b), 12-43.4-402(7)(c), 12-43.4-402(9); 12-43.4-901(1),
and 12-43.4-901(4), C.R.S. Authority also exists in the Colorado Constitution at Article XVIII, Subsections
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16(5)(a)(V) and 16(5)(a)(VIll). The purpose of this rule is to clarify those acts that are limited in some fashion, or
prohibited, by a licensed Retail Marijuana Store.

R 402 -

A.

Retail Marijuana Sales: General Limitations or Prohibited Acts

Temporary Wholesale Sales and Purchase Limitation. From January 1, 2014 to September 30, 2014, a
Retail Marijuana Store shall only sell Retail Marijuana that was grown in its commonly-owned Retail
Marijuana Cultivation Facility and subsequently purchased or transferred from the cultivation, with the
following exceptions:

1. Purchase Restriction. A Retail Marijuana Store may purchase up to 30 percent of its total on-hand
Retail Marijuana inventory, in aggregate, from any Retail Marijuana Establishments that are not its
designated Retail Marijuana Cultivation Facility. Licensees shall calculate the percentage limitation
using the total weight of its on-hand inventory at the end of the month preceding the purchase.

2. Sales Restriction. A Retail Marijuana Store may sell up to 30 percent of its total on-hand Retail
Marijuana inventory, in aggregate, to other Retail Marijuana Establishments with which it does not
share common ownership. Licensees shall calculate the percentage limitation using the total
weight of its on-hand inventory at the end of the month preceding the sale.

3. When Waiver Allowed. On the occasion where a Licensee experiences a catastrophic event, the
Licensee may petition the Director for a waiver to exceed the limits mandated in this section.

Sales to Persons Under 21 Years. Licensees are prohibited from selling, giving, or distributing Retalil
Marijuana or Retail Marijuana Product to persons under 21 years of age.

Age Verification. Prior to initiating the sale of Retail Marijuana or Retail Marijuana Product, a Licensee must
verify that the purchaser has a valid government-issued photo identification showing that the purchaser is 21
years of age or older.

Quantity Limitations On Sales. A Retail Marijuana Store and its employees are prohibited from selling more
than one ounce of Retail Marijuana or its equivalent in Retail Marijuana Product during a single sales
transaction to a Colorado resident. A Retail Marijuana Store and its employees are prohibited from selling
more than a quarter ounce of Retail Marijuana or its equivalent in Retail Marijuana Product during a single
sales transaction to a person who does not have a valid government-issued photo identification card
showing that the person is a resident of the state of Colorado. See Rule R 404 — Acceptable Forms of
Identification for Retail Sales.

Licensees May Refuse Sales. Nothing in these rules prohibits a Licensee from refusing to sell Retail
Marijuana or Retail Marijuana Product to a customer.

Sales over the Internet. A Licensee is prohibited from selling Retail Marijuana or Retail Marijuana Product
over the internet. All sales and transfers of possession of Retail Marijuana and Retail Marijuana Product
must occur within the Retail Marijuana Store’s Licensed Premises.
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Purchases Only Within Restricted Access Area. A customer must be physically present within the Restricted
Access Area of the Retail Marijuana Store’s Licensed Premises to purchase Retail Marijuana or Retail
Marijuana Product.

Evidence of Excise Tax Paid. If an excise tax on Retail Marijuana is approved by voters in the 2013 general
election, a Retail Marijuana Store is prohibited from accepting Retail Marijuana from a Retail Marijuana
Cultivation Facility or Retail Marijuana Manufacturing Facility unless the Retail Marijuana Store Licensee
has received evidence that any applicable excise tax due pursuant to Article 28.8 of Title 39, C.R.S., was
paid.

Prohibited Items. A Retail Marijuana Store is prohibited from selling or giving away any consumable product
that is not a Retail Marijuana Product including, but not limited to, cigarettes or tobacco products, alcohol
beverages, and food products or non-alcohol beverages that are not Retail Marijuana Product.

Free Product Prohibited. A Retail Marijuana Store may not give away Retail Marijuana or Retail Marijuana
Product to a consumer for any reason.

Nicotine or Alcohol Prohibited. A Retail Marijuana Store is prohibited from selling Retail Marijuana or Retail
Marijuana Product that contain nicotine or alcohol, if the sale of the alcohol would require a license pursuant
to Articles 46 or 47 of Title 12, C.R.S.

Consumption Prohibited. A Licensee shall not permit the consumption of marijuana or marijuana product on
the Licensed Premises.

Storage and Display Limitations. A Retail Marijuana Store shall not display Retail Marijuana and Retail
Marijuana Product outside of a designated Restricted Access Area or in a manner in which Retail Marijuana
or Retail Marijuana Product can be seen from outside the Licensed Premises. Storage of Retail Marijuana
and Retail Marijuana Product shall otherwise be maintained in Limited Access Areas or Restricted Access
Area.

Sale of Expired Product Prohibited. A Retail Marijuana Store shall not sell any expired Retail Marijuana
Product.

Basis and Purpose — R 403

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-202(3)(a)(V!), and 12-43.4-
202(3)(a)(IX), C.R.S. Authority also exists in the Colorado Constitution at Article XVIII, Subsections 16(5)(a)(V) and
16(5)(a)(VIIl). The purpose of this rule is to establish that a Retail Marijuana Store must control and safeguard
access to certain areas where Retail Marijuana and Retail Marijuana Product will be sold to the general public and
prevent the diversion of Retail Marijuana and Retail Marijuana Product to people under 21 years of age.

R 403 -

A.

Point of Sale: Restricted Access Area

Identification of Restricted Access Area. All areas where Retail Marijuana or Retail Marijuana Product are
sold, possessed for sale, displayed, or dispensed for sale shall be identified as a Restricted Access Area
and shall be clearly identified by the posting of a sign which shall be not less than 12 inches wide and 12
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inches long, composed of letters not less than a half inch in height, which shall state, “Restricted Access
Area — No One Under 21 Years of Age Allowed.”

B. Customers in Restricted Access Area. The Restricted Access Area must be supervised by a Licensee at all
times when customers are present to ensure that only persons who are 21 years of age or older are
permitted to enter. When allowing a customer access to a Restricted Access Area, Owners and
Occupational Licensees shall make reasonable efforts to limit the number of customers in relation to the
number of Owners or employees in the Restricted Access Area at any time.

C. Display of Retail Marijuana. The display of Retail Marijuana and Retail Marijuana Product for sale is allowed
only in Restricted Access Areas. Any product displays that are readily accessible to the customer must be
supervised by the Owner or Occupational Licensees at all times when customers are present.

Basis and Purpose — R 404

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-202(2)(e), 12-43.4-
202(3)(b)(VIl), and 12-43.4-402(3)(a), C.R.S. Authority also exists in the Colorado Constitution at Article XVIII,
Subsections 16(5)(a)(V). The purpose of this rule is to establish guidelines for the acceptable forms of identification
for verifying the lawful sale of Retail Marijuana or Retail Marijuana Product.

R 404 - Acceptable Forms of Identification for Retail Sales

A. Valid Identification to Verify Age Only. A Licensee shall refuse the sale of Retail Marijuana or Retalil
Marijuana Product to anyone, unless such person can produce a form of valid identification of 21 years of
age. If the identification contains a picture and date of birth, the kind and type of identification deemed
adequate shall be limited to the following, so long as such identification is valid and not expired:

1. An operator's, chauffeur's or similar type driver's license, issued by any state within the United
States, any U.S. Territory;

2. An identification card, issued by any state for the purpose of proof of age using requirements
similar to those in sections 42-2-302 and 42-2- 303, C.R.S.;

3. AUnited States military identification card;
4. A passport; or

5. Enrollment card issued by the governing authority of a federally recognized Indian tribe located in
the state of Colorado, if the enrollment card incorporates proof of age requirements similar to
sections 42-2-302 and 42-2- 303, C.R.S.

6. See paragraph C of this rule for valid identification to verify Colorado residency.

B. Affirmative Defense and Licensee’s Burden. It shall be an affirmative defense to any administrative action
brought against a Licensee for alleged sale to a minor if the minor presented fraudulent identification of the
type established in paragraph A above and the Licensee possessed an identification book issued within the
past three years, which contained a sample of the specific kind of identification presented for compliance
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C.

purposes. As an affirmative defense, the burden of proof is on the Licensee to establish by a
preponderance of the evidence that the minor presented fraudulent identification.

Valid Identification to Verify Colorado Residency. A Licensee shall refuse the sale of more than one quarter
of an ounce of Retail Marijuana or its equivalent in Retail Marijuana Product to anyone, unless such person
can produce a form of valid identification of Colorado residency. As long as it contains a picture and date of
birth, the kind and type of identification deemed adequate to establish Colorado residency for purchase shall
be limited to the following:

1. Valid state of Colorado driver's license;
2. Valid state of Colorado identification card; or

3. Any other valid government-issued picture identification that demonstrates that the holder of the
identification is a Colorado resident.

4. No combination of identification or documents may be used to establish residency.

Basis and Purpose - R 405

The statutory authority for this rule is found at subsections 12-43.4-202(1), 12-43.4-202(2)(b), and 12-43.4-402(1)(e),
C.R.S. The purpose of this rule is to establish a Retail Marijuana Store’s obligation to account for and track all
inventories on the Licensed Premises from the point they are transferred from a Retail Marijuana Cultivation Facility
or Retail Marijuana Products Manufacturing Facility to the point of sale.

R 405 - Retail Marijuana Store: Marijuana Inventory Tracking Solution

A.

Minimum Tracking Requirement. A Retail Marijuana Store must use MITS to ensure its inventories are
identified and tracked from the point they are transferred from a Retail Marijuana Cultivation Facility or Retalil
Marijuana Products Manufacturing Facility through the point of sale, given to a Retail Marijuana Testing
Facility, or otherwise disposed of. See also Rule R 309 — Retail Marijuana Establishment: Marijuana
Inventory Tracking Solution (MITS). The Retail Marijuana Store must have the ability to reconcile its
inventory records with MITS and the associated transaction history and sale receipts. See also Rule R 901
- Business Records Required.

1. A Retail Marijuana Store is prohibited from accepting any Retail Marijuana or Retail Marijuana
Product from a Retail Marijuana Cultivation Facility or Retail Marijuana Products Manufacturing
Facility without receiving a valid transport manifest generated from MITS.

2. A Retail Marijuana Store must immediately input all Retail Marijuana and Retail Marijuana Product
delivered to the Licensed Premises, accounting for all RFID tags, into MITS at the time of delivery
from a Retail Marijuana Cultivation Facility or Retail Marijuana Products Manufacturing Facility. All
delivered Retail Marijuana must be weighed and the scale used shall be certified in accordance
with measurement standards established in Article 14 of Title 35, C.R.S. A Retail Marijuana Store
must account for all variances.
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3. A Retail Marijuana Store must reconcile transactions from their point of sale processes and on-
hand inventory to MITS at the close of business each day.

Basis and Purpose - R 406

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b) and 12-43.4-202(3)(a)(X), C.R.S. The
purpose of this rule is to establish minimum health and safety regulation for Retail Marijuana Stores. It sets forth
general standards and basic sanitary requirements for Retail Marijuana Stores. It covers the physical premises
where the products are made as well as the individuals handling the products. The State Licensing Authority intends
for this rule to reduce any product contamination, which will benefit both the Licensees and consumers. The State
Licensing Authority modeled this rule after those adopted by the Colorado Department Revenue for Medical
Marijuana and those adopted by the Colorado Department of Public Health and Environment. Overall, the State
Licensing Authority intends this rule to help maintain the integrity of Colorado’s Retail Marijuana businesses and the
safety of the public.

R 406 —Retail Marijuana Store: Health and Safety Regulations:

A. Local Safety Inspections. A Retail Marijuana Store may be subject to inspection by the local fire department,
building inspector, or code enforcement officer to confirm that no health or safety concerns are present. The
inspection could result in additional specific standards to meet local jurisdiction restrictions related to Retail
Marijuana. An annual fire safety inspection may result in the required installation of fire suppression devices,
or other means necessary for adequate fire safety.

B. Sanitary Conditions. A Retail Marijuana Store shall take all reasonable measures and precautions to ensure
the following:

1. That any person who, by medical examination or supervisory observation, is shown to have, or
appears to have, an illness, open lesion, including boils, sores, or infected wounds, or any other
abnormal source of microbial contamination for whom there is a reasonable possibility of contact
with Retail Marijuana and Retail Marijuana Product, shall be excluded from any operations which
may be expected to result in such contamination until the condition is corrected;

2. That hand-washing facilities shall be adequate and convenient and be furnished with running water
at a suitable temperature. Hand-washing facilities shall be located in the Licensed Premises and
where good sanitary practices require employees to wash and/or sanitize their hands, and provide
effective hand-cleaning and sanitizing preparations and sanitary towel service or suitable drying
devices;

3. That all persons working in direct contact with Retail Marijuana or Retail Marijuana Product shall
conform to hygienic practices while on duty, including but not limited to:

a. Maintaining adequate personal cleanliness;

b. Washing hands thoroughly in an adequate hand-washing area(s) before starting work and
at any other time when the hands may have become soiled or contaminated; and
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10.

11.

12.

c. Refraining from having direct contact with Retail Marijuana or Retail Marijuana Product if
the person has or may have an illness, open lesion, including boils, sores, or infected
wounds, or any other abnormal source of microbial contamination, until such condition is
corrected.

That litter and waste are properly removed and the operating systems for waste disposal are
maintained in an adequate manner so that they do not constitute a source of contamination in
areas where Retail Marijuana or Retail Marijuana Product are exposed;

That floors, walls, and ceilings are constructed in such a manner that they may be adequately
cleaned and kept clean and kept in good repair;

That there is adequate lighting in all areas where Retail Marijuana or Retail Marijuana Product are
stored or sold, and where equipment or utensils are cleaned;

That the Licensee provides adequate screening or other protection against the entry of pests.
Rubbish shall be disposed of so as to minimize the development of odor and minimize the potential
for the waste becoming an attractant, harborage, or breeding place for pests;

That any buildings, fixtures, and other facilities are maintained in a sanitary condition;

That toxic cleaning compounds, sanitizing agents, and pesticide chemicals shall be identified, held,
and stored in a manner that protects against contamination of Retail Marijuana or Retail Marijuana
Product and in a manner that is in accordance with any applicable local, state, or federal law, rule,
regulation or ordinance;

That all operations in the receiving, inspecting, transporting, segregating, preparing,
manufacturing, packaging, and storing of Retail Marijuana or Retail Marijuana Product shall be
conducted in accordance with adequate sanitation principles;

That each employee is provided with adequate and readily accessible toilet facilities that are
maintained in a sanitary condition and good repair; and

That Retail Marijuana or Retail Marijuana Product that can support the rapid growth of undesirable
microorganisms shall be held in a manner that prevents the growth of these microorganisms.
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R 500 Series — Retail Marijuana Cultivation Facilities

Basis and Purpose — R 501

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4- 403(1), and 12-43.4-403(5),
C.R.S. The purpose of this rule is to establish that it is unlawful for a Retail Marijuana Cultivation Facility to exercise
any privileges other than those granted by the State Licensing Authority and to clarify the license privileges.

R 501 - Retail Marijuana Cultivation Facility: License Privileges

A.

Privileges Granted. A Retail Marijuana Cultivation Facility shall only exercise those privileges granted to it by
the State Licensing Authority.

Licensed Premises. To the extent authorized by Rule R 304 — Medical Marijuana Business and Retall
Marijuana Establishment — Shared Licensed Premises and Operational Separation, a Retail Marijuana
Cultivation Facility may share a location with a commonly-owned Optional Premises Cultivation Operation.
However, a separate license is required for each specific business or business entity, regardless of
geographical location.

Cultivation of Retail Marijuana Authorized. A Retail Marijuana Cultivation Facility may Propagate, cultivate,
harvest, prepare, cure, package, store, and label Retail Marijuana, whether in concentrated form or
otherwise.

Authorized Sales. A Retail Marijuana Cultivation Facility may only sell Retail Marijuana to a Retail Marijuana
Store, Retail Marijuana Products Manufacturing Facility, and other Retail Marijuana Cultivation Facility(-ies),
subject to the temporary limitations set forth in Rules R 402 — Retail Marijuana Sales: General Limitations or
Prohibited Acts and R 502 — Retail Marijuana Cultivation Facilities: General Limitations or Prohibited Acts.

Authorized On-Premises Storage. A Retail Marijuana Cultivation Facility is authorized to store inventory on
the Licensed Premises. All inventory stored on the Licensed Premise must be secured in a Limited Access
Area and tracked consistently with the inventory tracking rules.

Basis and Purpose — R 502

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-202(2)(e), 12-43.4-
202(3)(a)(VI), 12-43.4-202(3)(a)(VIII), 12-43.4-202(3)(a)(X), 12-43.4-403(2)(a), 12-43.4-403(2)(b), 12-43.4-403(2)(c),
12-43.4-403(3), 12-43.4-403(6), and 12-43.3-901(2)(a), and section 12-43.4-404, C.R.S. Authority also exists in the
Colorado Constitution at Article XVIII, Subsection 16(5)(a)(V). The purpose of this rule is to clarify those acts that are
limited in some fashion, or prohibited, by a Retail Marijuana Cultivation Facility.

R 502 - Retail Marijuana Cultivation Facility: General Limitations or Prohibited Acts

A.

Temporary Limitations

1. Issuance of Cultivation Licenses. From January 1, 2014 to September 30, 2014, a Retail Marijuana
Cultivation Facility license shall only be issued to a Person who has been issued a Retail Marijuana
Store license or a Retail Marijuana Products Manufacturing Facility license.
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2. Temporary Sales Limitation. From January 1, 2014 to September 30, 2014, any Retail Marijuana
that is grown in a licensed Retail Marijuana Cultivation Facility must be sold or transferred to its
designated and commonly-owned Retail Marijuana Store. However, a Retail Marijuana Cultivation
Facility may sell up to 30 percent of its processed and finished Retail Marijuana inventory to other
Retail Marijuana Establishments. A Licensee shall calculate the percentage limitation using the
total weight of its on-hand inventory at the end of the month preceding the purchase.

B. Packaging and Labeling Standards Required. A Retail Marijuana Cultivation Facility is prohibited from
selling Retail Marijuana that is not packaged and labeled in accordance with these rules. See Rules R
1001 - Packaging Requirements: General Requirements and R 1002 - Labeling Requirements: General
Requirements.

C. Sale to Consumer Prohibited. A Retail Marijuana Cultivation Facility is prohibited from selling Retail
Marijuana to a consumer.

D. Consumption Prohibited. A Retail Marijuana Cultivation Facility shall not permit the consumption of
marijuana or marijuana products on its Licensed Premises.

E. Excise Tax Paid. If an excise tax on Retail Marijuana is approved by voters in the 2013 general election, a
Retail Marijuana Cultivation Facility shall remit any applicable excise tax due pursuant to Article 28.8 of Title
39, C.R.S., and shall provide verification to purchasers of the Retail Marijuana that any required excise tax
was paid.

Basis and Purpose - R 503

The statutory authority for this rule is found at subsections 12-43.4-202(1), 12-43.4-202(2)(b), and 12-43.4-403(4),
C.R.S. The purpose of this rule is to establish a Retail Marijuana Cultivation Facility's obligation to account for and
track all inventories on the Licensed Premises from seed or cutting to transfer or sale to other Retail Marijuana
Establishments.

R 503 - Retail Marijuana Cultivation Facility: Marijuana Inventory Tracking Solution (MITS)

A. Minimum Tracking Requirement. A Retail Marijuana Cultivation Facility must use MITS to ensure its
inventories are identified and tracked from the point Retail Marijuana is Propagated from seed or cutting to
the point when it is delivered to a Retail Marijuana Establishment. See also Rule R 309 - Marijuana
Inventory Tracking Solution (MITS). A Retail Marijuana Cultivation Facility must have the ability to reconcile
its Retail Marijuana inventory with MITS and the associated transaction history and sale receipts. See also
Rule R 901 - Business Records Required.

B. Transport of Retail Marijuana Without Transport Manifest Prohibited. A Retail Marijuana Cultivation Facility
is prohibited from transporting any Retail Marijuana without a valid transport manifest generated by MITS.

C. Accepting Retail Marijuana Without Transport Manifest Prohibited. Retail Marijuana Facility is prohibited
from accepting any Retail Marijuana from another Retail Marijuana Cultivation Facility without receiving a
valid transport manifest generated from MITS.
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D. InputInto MITS Required. A Retail Marijuana Cultivation Facility must immediately input all Retail Marijuana
delivered to its Licensed Premises, accounting for all RFID tags, into MITS at the time of delivery from
another Retail Marijuana Cultivation Facility.

E. Inventory Must Be Reconciled Daily. A Retail Marijuana Cultivation Facility must reconcile its transaction
history and on-hand inventory to MITS at the close of business each day.

Basis and Purpose — R 504

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b) and 12-43.4-202(3)(a)(VIIl), C.R.S.
Authority also exists in the Colorado Constitution at Article XVIII, Subsection 16(5)(a)(VIl). The purpose of this rule
is to establish minimum health and safety regulation for Retail Marijuana Cultivation Facilities

R 504 - Retail Marijuana Cultivation Facility: Health and Safety Regulations

A. Local Safety Inspections. A Retail Marijuana Cultivation Facility may be subject to inspection of its Licensed
Premises by the local fire department, building inspector, or code enforcement officer to confirm that no
health or safety concerns are present. The inspection could result in additional specific standards to meet
local jurisdiction restrictions related to Retail Marijuana. An annual fire safety inspection may result in the
required installation of fire suppression devices, or other means necessary for adequate fire safety.

B. General Sanitary Requirements. A Retail Marijuana Cultivation Facility shall take all reasonable measures
and precautions to ensure the following:

1. That any person who, by medical examination or supervisory observation, is shown to have, or
appears to have, an illness, open lesion, including boils, sores, or infected wounds, or any other
abnormal source of microbial contamination for whom there is a reasonable possibility of contact
with Retail Marijuana shall be excluded from any operations which may be expected to result in
such contamination until the condition is corrected;

2. That all persons working in direct contact with Retail Marijuana shall conform to hygienic practices
while on duty, including but not limited to:

a. Maintaining adequate personal cleanliness;

b. Washing hands thoroughly in an adequate hand-washing area(s) before starting work and
at any other time when the hands may have become soiled or contaminated;

c. Hand-washing facilities shall be adequate and convenient and be furnished with running
water at a suitable temperature. Hand-washing facilities shall be located in the Licensed
Premises and where good sanitary practices require employees to wash and/or sanitize
their hands, and provide effective hand-cleaning and sanitizing preparations and sanitary
towel service or suitable drying devices; and

d. Refraining from having direct contact with Retail Marijuana if the person has or may have
an iliness, open lesion, including boils, sores, or infected wounds, or any other abnormal
source of microbial contamination, until such condition is corrected.
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10.

11.

12.

13.

14.

That litter and waste are properly removed and the operating systems for waste disposal are
maintained in an adequate manner so that they do not constitute a source of contamination in
areas where Retail Marijuana is exposed;

That floors, walls, and ceilings are constructed in such a manner that they may be adequately
cleaned and kept clean and kept in good repair;

That there is adequate lighting in all areas where Retail Marijuana are stored or sold, and where
equipment or utensils are cleaned;

That the Licensee provides adequate screening or other protection against the entry of pests.
Rubbish shall be disposed of so as to minimize the development of odor and minimize the potential
for the waste becoming an attractant, harborage, or breeding place for pests;

That any buildings, fixtures, and other facilities are maintained in a sanitary condition;

That toxic cleaning compounds, sanitizing agents, solvents used in the production of Retalil
Marijuana concentrates, and pesticide chemicals shall be identified, held, and stored in a manner
that protects against contamination of Retail Marijuana, and in a manner that is in accordance with
any applicable local, state, or federal law, rule, regulation, or ordinance;

That all contact surfaces, including utensils and equipment used for the preparation of Retail
Marijuana or Retail Marijuana Product, shall be cleaned and sanitized as frequently as necessary
to protect against contamination. Equipment and utensils shall be so designed and of such
material and workmanship as to be adequately cleanable, and shall be properly maintained. Only
sanitizing agents registered with the Environmental Protection Agency shall be used in a Retalil
Marijuana Products Manufacturing Facility and used in accordance with labeled instructions;

That the water supply shall be sufficient for the operations intended and shall be derived from a
source that is a regulated water system. Private water supplies shall be derived from a water
source that is capable of providing a safe, potable, and adequate supply of water to meet the
facility’s needs;

That plumbing shall be of adequate size and design and adequately installed and maintained to
carry sufficient quantities of water to required locations throughout the plant and that shall properly
convey sewage and liquid disposable waste from the facility. There shall be no cross-connections
between the potable and waste water lines;

That all operations in the receiving, inspecting, transporting, segregating, preparing, manufacturing,
packaging, and storing of Retail Marijuana or Retail Marijuana Product shall be conducted in
accordance with adequate sanitation principles;

That each Retail Marijuana Cultivation Facility shall provide its employees with adequate and
readily accessible toilet facilities that are maintained in a sanitary condition and good repair; and

That Retail Marijuana that can support the rapid growth of undesirable microorganisms shall be
held in a manner that prevents the growth of these microorganisms.
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C. Sanitary Requirements for Concentrate Production. If a Retail Marijuana Cultivation Facility produces Retalil
Marijuana concentrates, all areas in which those concentrates are produced shall be subject to all of
sanitary requirements for a Retail Marijuana Manufacturing Facility. See Rule R 605 - Sanitary
Requirements.

D. Prohibited Chemicals. The following chemicals shall not be used in Retail Marijuana cultivation. Possession
of chemicals and/or containers from these chemicals upon the Licensed Premises shall be a violation of this
rule. Prohibited chemicals are:

Chemical Name

CAS Registry Number (or EDF Substance ID)
ALDRIN

309-00-2

ARSENIC OXIDE (3)

1327-53-3

ASBESTOS (FRIABLE)

1332-21-4

AZODRIN

6923-22-4

1,4-BENZOQUINONE, 2,3,5,6-TETRACHLORO-
118-75-2

BINAPACRYL

485-31-4

2,3,4,5-BIS (2-BUTENYLENE) TETRAHYDROFURFURAL
126-15-8

BROMOXYNIL BUTYRATE

EDF-186

CADMIUM COMPOUNDS

CAE750

CALCIUM ARSENATE [2ASH304.2CA]
7778-44-1

CAMPHECHLOR

8001-35-2

CAPTAFOL

2425-06-1

CARBOFURAN

1563-66-2
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CARBON TETRACHLORIDE
56-23-5

CHLORDANE

57-74-9

CHLORDECONE (KEPONE)
143-50-0
CHLORDIMEFORM
6164-98-3
CHLOROBENZILATE
510-15-6

CHLOROMETHOXYPROPYLMERCURIC ACETATE [CPMA] EDF-
183

COPPER ARSENATE
10103-61-4

2,4-D, ISOOCTYL ESTER
25168-26-7

DAMINOZIDE

1596-84-5

DDD

72-54-8

DDT

50-29-3
DI(PHENYLMERCURY)DODECENYLSUCCINATE [PMDS] EDF-
187
1,2-DIBROMO-3-CHLOROPROPANE (DBCP)
96-12-8
1,2-DIBROMOETHANE
106-93-4
1,2-DICHLOROETHANE
107-06-2

DIELDRIN

60-57-1
4,6-DINITRO-O-CRESOL
534-52-1

DINITROBUTYL PHENOL
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~
N

-20-8

EPN

2104-64-5
ETHYLENE OXIDE
75-21-8
FLUOROACETAMIDE
640-19-7
GAMMA-LINDANE
58-89-9
HEPTACHLOR
76-44-8
HEXACHLOROBENZENE
118-74-1
1,2,3,4,5,6-HEXACHLOROCYCLOHEXANE (MIXTURE OF ISOMERS)
608-73-1
1,3-HEXANEDIOL, 2-ETHYL-
94-96-2

LEAD ARSENATE
7784-40-9
LEPTOPHOS
21609-90-5
MERCURY
7439-97-6
METHAMIDOPHOS
10265-92-6

METHYL PARATHION
298-00-0
MEVINPHOS
7786-34-7
MIREX

2385-85-5

NITROFEN

1836-75-5

m
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OCTAMETHYLDIPHOSPHORAMIDE
152-16-9

PARATHION

56-38-2
PENTACHLOROPHENOL
87-86-5

PHENYLMERCURIC OLEATE [PMO]
EDF-185

PHOSPHAMIDON
13171-21-6

PYRIMINIL

53558-25-1

SAFROLE

94-59-7

SODIUM ARSENATE
13464-38-5

SODIUM ARSENITE
7784-46-5

2451

93-76-5

TERPENE POLYCHLORINATES (STROBANES)
8001-50-1

THALLIUM(!) SULFATE
7446-18-6

2.45-TP ACID (SILVEX)
93-72-1

TRIBUTYLTIN COMPOUNDS
EDF-184
2.45-TRICHLOROPHENOL
95-95-4

VINYL CHLORIDE

75-01-4

E. The use of Dimethylsulfoxide (“DMSQ”) in the production of Retail Marijuana shall be prohibited and
possession of DMSO upon the Licensed Premises is prohibited.
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F. That all sanitary requirements shall also apply to any Occupational Licensee making a Retail Marijuana
concentrate on the Licensed Premises.

G. Retail Marijuana Cultivation Facilities may only produce water based Retail Marijuana concentrates on its
Licensed Premises and only in an area so designated clearly on the current diagram of the Licensed
Premises. See Rule R 901- Business Records Required. A Retail Marijuana Cultivation Facility is
prohibited from engaging in any other method of extraction.

Basis and Purpose — R 505

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b) and 12-43.4-403(5), C.R.S. The
purpose of this rule is to establish that Retail Marijuana Cultivation Facilities may provide Samples for testing and
research purposes.

R 505 - Retail Marijuana Cultivation Facilities: Testing Requirements

A. Samples on Demand. A Retail Marijuana Cultivation Facility shall, upon request of the Division, submit a
sufficient quantity of Retail Marijuana to a Retail Marijuana Testing Facility to enable laboratory or chemical
analysis thereof. The Division will notify the Licensee of the results of the analysis.

B. Samples Provided for Testing. A Retail Marijuana Cultivation Facility may provide Samples of its Retalil
Marijuana to a Retail Marijuana Testing Facility for testing and research purposes. The Retail Marijuana
Cultivation Facility shall maintain the testing results as part of its business books and records. See Rule R
901 - Business Records Required.
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R 600 Series — Retail Marijuana Products Manufacturing Facilities

Basis and Purpose — R 601

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-306(1)(j), 12-43.4-309(7)(a),
12-43.4-404(1)(a), 12-43.4-404(1)(b), and 12-43.4-404(6), C.R.S. The purpose of this rule is to establish that it is
unlawful for a Retail Marijuana Products Manufacturing Facility to exercise any privileges other than those granted by
the State Licensing Authority and to clarify the license privileges.

R 601 - Retail Marijuana Products Manufacturing Facilities: License Privileges

A. Privileges Granted. A Retail Marijuana Products Manufacturing Facility shall only exercise those privileges

granted to it by the State Licensing Authority.

Licensed Premises. A separate license is required for each specific business or business entity and
geographical location. A Retail Marijuana Products Manufacturing Facility may share a location with a
commonly owned Medical Marijuana-Infused Products Manufacturing Business. However, a separate
license is required for each specific business or business entity, regardless of geographical location.

Sales Restricted. A Retail Marijuana Products Manufacturing Facility may only sell Retail Marijuana Product
to Retail Marijuana Stores and to other Retail Marijuana Products Manufacturing Facilities.

Manufacture of Retail Marijuana Product Authorized. A Retail Marijuana Products Manufacturing Facility
may manufacture, prepare, package, store, and label Retail Marijuana Product, whether in concentrated
form or that are comprised of marijuana and other ingredients intended for use or consumption, such as
edible products, ointments, or tinctures.

Location Prohibited. A Retail Marijuana Products Manufacturing Facility may not manufacture, prepare,
package, store, or label Retail Marijuana Product in a location that is operating as a retail food
establishment or a wholesale food registrant.

Samples Provided for Testing. A Retail Marijuana Products Manufacturing Facility may provide samples of
its Retail Marijuana Product to a Retail Marijuana Testing Facility for testing and research purposes. The
Retail Marijuana Products Manufacturing Facility shall maintain the testing results as part of its business
books and records.

Basis and Purpose - R 602

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-202(2)(e), 12-43.4-

202
309

(
(

3)(@)(VI), 12-43.4-202(3)(a)(VI(K), 12-43.4-202(3)(a)(VIll), 12-43.4-202(3)(a)(X), 12-43.4-202(3)(c)(V), 12-43.4-
7)(@), 12-43.4-404(1)(c)(1), 12-43.4-404(1)(d), 12-43.4-404(1)(e)(I), 12-43.4-404(4), 12-43.4-404(5), 12-43.4-

404(9), and 12-43.3-901(2)(a), C.R.S. Authority also exists in the Colorado Constitution at Article XVIII, Subsection
16(5)(a)(V). The purpose of this rule is to clarify those acts that are limited in some fashion or prohibited by a Retail
Marijuana Products Manufacturing Facility.
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R 602 - Retail Marijuana Products Manufacturing Facility: General Limitations or Prohibited Acts

A. Temporary Sales Limitation. From January 1, 2014 to September 30, 2014, a Retail Marijuana Products
Manufacturing Facility shall not sell any of the Retail Marijuana that was cultivated in its commonly-owned
Retail Marijuana Cultivation Facility to any other Retail Marijuana Establishment. Such Retail Marijuana shall
be used solely in Retail Marijuana Product produced by the Retail Marijuana Products Manufacturing
Facility.

B. Packaging and Labeling Standards Required. A Retail Marijuana Products Manufacturing Facility is
prohibited from selling Retail Marijuana Product that are not properly packaged and labeled. See R 1000
Series — Labeling, Packaging, and Product Safety.

C. THC Content Container Restriction. Each individually packaged Edible Retail Marijuana Product, even if
comprised of multiple servings, may include no more than a total of 100 milligrams of active THC. See Rule
R 1004 - Labeling Requirements: Specific Requirements, Edible Retail Marijuana Product.

D. Sale to Consumer Prohibited. A Retail Marijuana Products Manufacturing Facility is prohibited from selling
Retail Marijuana or Retail Marijuana Product to a consumer.

E. Consumption Prohibited. A Retail Marijuana Products Manufacturing Facility shall not permit the
consumption of marijuana or marijuana products on its Licensed Premises.

F. Evidence of Excise Tax Paid. If an excise tax on Retail Marijuana is approved by voters in the 2013 general
election, a Retail Marijuana Products Manufacturing Facility is prohibited from accepting Retail Marijuana
from a Retail Marijuana Cultivation Facility or Retail Marijuana Manufacturing Facility Licensee unless the
manufacturer has received evidence that any applicable excise tax due pursuant to Article 28.8 of Title 39,
C.R.S., was paid.

G. Adequate Care of Perishable Product. A Retail Marijuana Products Manufacturing Facility must provide
adequate refrigeration for perishable Retail Marijuana Product that will be consumed and shall utilize
adequate storage facilities and transport methods.

H. Homogeneity of Edible Retail Marijuana Product. A Retail Marijuana Products Manufacturing Facility must
ensure that its manufacturing processes are designed so that the cannabinoid content of any Edible Retail
Marijuana Product is homogenous.

Basis and Purpose — R 603

The statutory authority for this rule is found at subsections 12-43.4-202(1), 12-43.4-202(2)(b), and 12-43.4-404 (1)(b),
C.R.S. Authority also exists in the Colorado Constitution at Article XVIII, Subsection 16(5)(a)(VIl).  The purpose of
this rule is to require all Retail Marijuana Products Manufacturing Facilities to track all inventory from the point it is
received from a Retail Marijuana Cultivation Facility or Retail Marijuana Products Manufacturing Facility, through any
manufacturing processes, to the point of sale or transfer to another Retail Marijuana Establishment.
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R 603 - Retail Marijuana Products Manufacturing Facility: Marijuana Inventory Tracking Solution (MITS)

Minimum Tracking Requirement. A Retail Marijuana Products Manufacturing Facility must use MITS to
ensure its inventories are identified and tracked from the point they are transferred from a Retail Marijuana
Cultivation Facility or Retail Marijuana Products Manufacturing Facility through wholesale transaction or
transfer. See also Rule R 309 — Marijuana Inventory Tracking Solution (MITS). A Retail Marijuana Products
Manufacturing Facility must have the ability to reconcile its inventory records with MITS and the associated
transaction history and sale receipts. See also Rule R 901 — Business Records Required.

1. A Retail Marijuana Products Manufacturing Facility is prohibited from accepting any Retail
Marijuana or Retail Marijuana Product from a Retail Marijuana Cultivation Facility or Retail
Marijuana Products Manufacturing Facility without receiving a valid transport manifest generated
from MITS.

2. A Retail Marijuana Products Manufacturing Facility must immediately input all Retail Marijuana and
Retail Marijuana Product delivered to the Licensed Premises, accounting for all RFID tags, into
MITS at the time of delivery from a Retail Marijuana Cultivation Facility or Retail Marijuana
Products Manufacturing Facility.

3. A Retail Marijuana Products Manufacturing Facility must reconcile transactions to MITS at the
close of business each day.

Basis and Purpose — R 604

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b) and 12-43.4-202(3)(a)(VIIl), C.R.S.
Authority also exists in the Colorado Constitution at Article XVIII, Subsection 16(5)(a)(VIl). The purpose of this rule is
to establish minimum health and safety regulation for Retail Marijuana Products Manufacturing Facilities. It sets forth
general standards and basic sanitary requirements for Retail Marijuana Products Manufacturing Facilities. It covers
the physical premises where the products are made as well as the individuals handling the products. The State
Licensing Authority intends for this rule to reduce any product contamination, which will benefit both the Licensees
and consumers. The State Licensing Authority modeled this rule after those adopted by the Colorado Department of
Public Health and Environment. Overall, the State Licensing Authority intends this rule to help maintain the integrity
of Colorado’s Retail Marijuana businesses and the safety of the public.

R 604 — Health and Safety Regulations: Retail Marijuana Products Manufacturing Facility

A. General Standards

1. A Retail Marijuana Products Manufacturing Facility may be subject to inspection by the local fire
department, building inspector, or code enforcement officer to confirm that no health or safety
concerns are present. The inspection could result in additional specific standards to meet local
jurisdiction restrictions related to Retail Marijuana. An annual fire safety inspection may result in the
required installation of fire suppression devices, or other means necessary for adequate fire safety.
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2.

A Retail Marijuana Products Manufacturing Facility that manufacturers edible Retail Marijuana
Product shall comply with all kitchen-related health and safety standards of the relevant local
jurisdiction and, to the extent applicable, with all Colorado Department of Public Health and
Environment health and safety regulations applicable to retail food establishments, as set forth in 6
CCR 1010-2.

B. General Sanitary Requirements. The Licensee shall take all reasonable measures and precautions to

ensure the following:

1.

That any person who, by medical examination or supervisory observation, is shown to have, or
appears to have, an illness, open lesion, including boils, sores, or infected wounds, or any other
abnormal source of microbial contamination for whom there is a reasonable possibility of contact
with preparation surfaces for Retail Marijuana or Retail Marijuana Product shall be excluded from
any operations which may be expected to result in such contamination until the condition is
corrected:;

That hand-washing facilities shall be adequate and convenient and be furnished with running water
at a suitable temperature. Hand-washing facilities shall be located in the facility and/or in Retalil
Marijuana Product preparation areas and where good sanitary practices require employees to
wash and/or sanitize their hands, and provide effective hand-cleaning and sanitizing preparations
and sanitary towel service or suitable drying devices;

That all persons working in direct contact with preparation of Retail Marijuana or Retail Marijuana
Product shall conform to hygienic practices while on duty, including but not limited to:

a. Maintaining adequate personal cleanliness;

b. Washing hands thoroughly in an adequate hand-washing area(s) before starting work and
at any other time when the hands may have become soiled or contaminated; and

c. Refraining from having direct contact with preparation of Retail Marijuana or Retalil
Marijuana Product if the person has or may have an illness, open lesion, including boils,
sores, or infected wounds, or any other abnormal source of microbial contamination, until
such condition is corrected.

That there is sufficient space for placement of equipment and storage of materials as is necessary
for the maintenance of sanitary operations for production of Retail Marijuana or Retail Marijuana
Product;

That litter and waste are properly removed and the operating systems for waste disposal are
maintained in an adequate manner so that they do not constitute a source of contamination in
areas where Retail Marijuana or Retail Marijuana Product are exposed;

That floors, walls, and ceilings are constructed in such a manner that they may be adequately
cleaned and kept clean and kept in good repair;

That there is adequate safety-type lighting in all areas where Retail Marijuana or Retail Marijuana
Product are processed or stored and where equipment or utensils are cleaned;
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10.

11.

12.

13.

14.

15.

16.

17.

That the facility provides adequate screening or other protection against the entry of pests.
Rubbish shall be disposed of so as to minimize the development of odor and minimize the potential
for the waste becoming an attractant, harborage, or breeding place for pests;

That any buildings, fixtures, and other facilities are maintained in a sanitary condition;

That all contact surfaces, including utensils and equipment used for the preparation of Retalil
Marijuana or Retail Marijuana Product, shall be cleaned and sanitized as frequently as necessary
to protect against contamination. Equipment and utensils shall be so designed and of such
material and workmanship as to be adequately cleanable, and shall be properly maintained. Only
sanitizing agents registered with the Environmental Protection Agency shall be used in Retalil
Marijuana Products Manufacturing Facilities and used in accordance with labeled instructions;

That toxic cleaning compounds, sanitizing agents, solvents used in the production of Retail
Marijuana concentrates, and pesticide chemicals shall be identified, held, and stored in a manner
that protects against contamination of Retail Marijuana or Retail Marijuana Product, and in a
manner that is in accordance with any applicable local, state, or federal law, rule, regulation or
ordinance;

That the water supply shall be sufficient for the operations intended and shall be derived from a
source that is a regulated water system. Private water supplies shall be derived from a water
source that is capable of providing a safe, potable, and adequate supply of water to meet the
facility's needs;

That plumbing shall be of adequate size and design and adequately installed and maintained to
carry sufficient quantities of water to required locations throughout the plant and that shall properly
convey sewage and liquid disposable waste from the facility. There shall be no cross-connections
between the potable and waste water lines;

That each Retail Marijuana Products Manufacturing Facility shall provide its employees with
adequate and readily accessible toilet facilities that are maintained in a sanitary condition and good
repair;

That all operations in the receiving, inspecting, transporting, segregating, preparing, manufacturing,
packaging, and storing of Retail Marijuana or Retail Marijuana Product shall be conducted in
accordance with adequate sanitation principles;

That Retail Marijuana or Retail Marijuana Product that can support the rapid growth of undesirable
microorganisms shall be held in a manner that prevents the growth of these microorganisms; and

That storage and transport of finished Retail Marijuana Product shall be under conditions that will
protect products against physical, chemical, and microbial contamination as well as against
deterioration of any container.
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R 700 Series — Retail Marijuana Testing Facilities

Basis and Purpose — R 701

The statutory authority for this rule is found at subsections 12-43.3-402(6), 12-43.3-202(1)(b), 12-12-43.4-202(2)(b),
12-43.4-202(3)(a)(IV), 12-43.4-309(7)(a), 12-43.4-402(4), 12-43.4-403(5), and 12-43.4-404(6), and section 12-43.4-
405, C.R.S. The purpose of this rule is to establish that it is unlawful for a Retail Marijuana Testing Facility Licensee
to exercise any privileges other than those granted by the State Licensing Authority and to clarify the license
privileges.

R 701 - Retail Marijuana Testing Facilities: License Privileges

A.

Privileges Granted. A Retail Marijuana Testing Facility shall only exercise those privileges granted to it by
the State Licensing Authority.

Licensed Premises. A separate License is required for each specific Retail Marijuana Testing Facility and
only those privileges granted by the Retail Code and any rules promulgated pursuant to it may be exercised
on the Licensed Premises.

Testing of Retail Marijuana and Retail Marijuana Product Authorized. A Retail Marijuana Testing Facility
may accept Samples of Retail Marijuana or Retail Marijuana Product from Retail Marijuana Establishments
for testing and research purposes only. The Division may require a Retail Marijuana Establishment to submit
a sample of Retail Marijuana or Retail Marijuana Product to a Retail Marijuana Testing Facility upon
demand.

Product Development Authorized. A Retail Marijuana Testing Facility may develop Retail Marijuana
Product, but is not authorized to engage in the manufacturing privileges described in section 12-43.4-404,
C.R.S. and Rule R 601 - Retail Marijuana Manufacturing Facilities: License Privileges.

Medical Marijuana Occupational License for Testing and Research. A Retail Marijuana Testing Facility that
has applied for and obtained a Medical Marijuana Occupational License for Testing and Research may
accept Samples of Medical Marijuana or Medical Marijuana-Infused Product from Medical Marijuana
Businesses for testing and research purposes only.

Sending Samples to Other Licensed and Certified Retail Marijuana Testing Facility. A Retail Marijuana
Testing Facility may send Samples to another Retail Marijuana Testing Facility for testing. All laboratory
reports provided to a Retail Marijuana Establishment must identify the Retail Marijuana Testing Facility that
actually conducted the test.

Basis and Purpose — R 702

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-405(3), and 12-43.3-901(2)(a),
C.R.S. The purpose of this rule is to clarify those acts that are limited in some fashion, or prohibited, by a Retail
Marijuana Testing Facility.

R 702 —Retail Marijuana Testing Facilities: General Limitations or Prohibited Acts
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A. Prohibited Financial Interest. A Person who is an Owner of a Retail Marijuana Cultivation Facility, Retail
Marijuana Products Manufacturing Facility, a Retail Marijuana Store, or a Medical Marijuana Business shall
not be an Owner of a Retail Marijuana Testing Facility.

B. Sale of Retail Marijuana Prohibited. A Retail Marijuana Testing Facility is prohibited from selling, distributing,
or transferring Retail Marijuana, Retail Marijuana Product, Medical Marijuana, or Medical Marijuana-Infused
Product to another Retail Marijuana Establishment, a Medical Marijuana Business, or a consumer, except
that a Retail Marijuana Testing Facility may transfer a Sample to another Retail Marijuana Testing Facility.

C. Destruction of Received Retail Marijuana. A Retail Marijuana Testing Facility shall properly dispose of all
Samples it receives, that are not transferred to another Retail Marijuana Testing Facility, after all necessary
tests have been conducted and any required period of storage. See Rule R 307 — Waste Disposal.

D. Consumption Prohibited. A Retail Marijuana Testing Facility shall not permit the consumption of marijuana
or marijuana products on its Licensed Premises.

E. Sample Rejection. A Retail Marijuana Testing Facility shall reject any Sample where the condition of the
Sample at receipt indicates that that the sample may have been tampered with.

F. Retail Marijuana Establishment Requirements Applicable. A Retail Marijuana Testing Facility shall be
considered Licensed Premises. A Retail Marijuana Testing Facility shall be subject to all requirements
applicable to Retail Marijuana Establishments.

G. Retail Marijuana Testing Facility — MITS Required. A Retail Marijuana Testing Facility must use MITS to
ensure its Samples are identified and tracked from the point they are transferred from a Retail Marijuana
Establishment or Medical Marijuana Business through the point of destruction or disposal. See also Rule R
309 - Retail Marijuana Establishment: Marijuana Inventory Tracking Solution (MITS). The Retail Marijuana
Testing Facility must have the ability to reconcile its Sample records with MITS and the associated
transaction history. See also Rule R 901 — Business Records Required.

Basis and Purpose - R 703

The statutory authority for this rule is found at subsection 12-43.4-202(3)(a)(IV) and section 12-43.4-405, C.R.S. The
purpose of this rule is to establish a frame work for certification for Retail Marijuana Testing Facilities.

R 703 —Retail Marijuana Testing Facilities: Certification Requirements

A. Certification Types. A Retail Marijuana Testing Facility may only perform tests on Samples that the Retail
Marijuana Testing Facility is certified by the Division to perform.

1. Residual solvents;
2. Poisons or Toxins;

3. Harmful Chemicals;
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Dangerous Molds, Mildew or Filth;
Harmful Microbials, such as E. Coli or Salmonella;
Pesticides; and

THC and other Cannabinoid potency.

B. Certification Procedures. The Retail Marijuana Testing Facility certification program is contingent upon

successful on-site inspection, successful participation in proficiency testing, and ongoing compliance with
the applicable requirements in this rule.

1.

5.

Certification Inspection. A Retail Marijuana Testing Facility must be inspected prior to initial
certification and annually thereafter by an inspector approved by the Division.

Standards for Certification. A Retail Marijuana Testing Facility must meet standards of
performance, as established by these rules, in order to obtain and maintain certification. Standards
of performance include but are not limited to: personnel qualifications, standard operating
procedure manual, analytical processes, proficiency testing, quality control, quality assurance,
security, chain of custody, specimen retention, space, records, and results reporting.

Personnel Qualifications

a. Laboratory Director. A Retail Marijuana Testing Facility must employ, at a minimum, a
laboratory director with sufficient education and experience in order to obtain and maintain
certification. See Rule R 704 — Retail Marijuana Testing Facilities: Personnel.

b. Employee Competency. A Retail Marijuana Testing Facility must have a written and
documented system to evaluate and document the competency in performing authorized
tests for employees. Prior to independently analyzing samples, testing personnel must
demonstrate acceptable performance on precision, accuracy, specificity, reportable
ranges, blanks, and unknown challenge samples (proficiency samples or internally
generated quality controls).

Standard Operating Procedure Manual. A Retail Marijuana Testing Facility must have a written
procedure manual meeting the minimum standards set forth in these rules detailing the
performance of all methods employed by the facility used to test the analytes it reports and made
available for testing analysts to follow at all times.

a. The current laboratory director must approve, sign and date each procedure. If any
modifications are made to those procedures, the laboratory director must approve, sign
and date the revised version prior to use.

b. A Retail Marijuana Testing Facility must maintain a copy of all Standard Operating
Procedures to include any revised copies for a minimum of three years. See Rule R 901
- Business Records Required.

Analytical Processes. A Retail Marijuana Testing Facility must maintain a listing of all analytical
methods used and all analytes tested and reported. The Retail Marijuana Testing Facility must
provide this listing to the Division upon request.
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10.

11.

12.

Proficiency Testing. A Retail Marijuana Testing Facility must successfully participate in a Division
approved proficiency testing program in order to obtain and maintain certification.

Quality Assurance and Quality Control. A Retail Marijuana Testing Facility must establish and
follow a quality assurance and quality control program to ensure sufficient monitoring of laboratory
processes and quality of results reported.

Security. A Retail Marijuana Testing Facility must be located in a secure setting as to prevent
unauthorized persons from gaining access to the testing and storage areas of the laboratory.

Chain of Custody. A Retail Marijuana Testing Facility must establish a system to document the
complete chain of custody for samples from receipt through disposal.

Space. A Retail Marijuana Testing Facility must be located in a fixed structure that provides
adequate infrastructure to perform analysis in a safe and compliant manner consistent with federal,
state and local requirements.

Records. A Retail Marijuana Testing Facility must establish a system to retain and maintain
records for a period not less than three years.

Results Reporting. A Retail Marijuana Testing Facility must establish processes to ensure results
are reported in a timely and accurate manner.

Basis and Purpose — R 704

The statutory authority for this rule is found at subsection 12-43.4-202(3)(a)(IV) and section 12-43.4-405, C.R.S. The
purpose of this rule is to establish personnel standards for the operation of a Retail Marijuana Testing Facility.

R 704 —Retail Marijuana Testing Facilities: Personnel

A. Laboratory Director. The laboratory director is responsible for the overall analytical operation and quality of

the results reported by the Retail Marijuana Testing Facility, including the employment of personnel who are
competent to perform test procedures, and record and report test results promptly, accurately, and
proficiently and for assuring compliance with the standards set forth in this rule.

1.

The laboratory director may also serve as a supervisory analyst or testing analyst, or both, for a
Retail Marijuana Testing Facility.

The laboratory director for a Retail Marijuana Testing Facility must meet one of the following
qualification requirements;

a. The laboratory director must be a Medical Doctor (M.D.) licensed to practice medicine in
Colorado and have at least three years of full-time laboratory experience in toxicology,
analytical chemistry or diagnostic laboratory testing;

b. The laboratory director must hold a doctoral degree in one of the natural sciences and
have at least three years of full-time laboratory experience in toxicology, analytical
chemistry or diagnostic laboratory testing; or
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c. The laboratory director must hold a master’'s degree in one of the natural sciences and
have at least five years of full-time laboratory experience in toxicology, analytical
chemistry or diagnostic laboratory testing.

B. What the Laboratory Director May Delegate. The laboratory director may delegate the responsibilities

assigned under this rule to a qualified supervisory analyst, provided that such delegation is made in writing
and a record of the delegation is maintained. See Rule R 901 — Business Records Required. Despite the
designation of a responsibility, the laboratory director remains responsible for ensuring that all duties are
properly performed.

C. Responsibilities of the Laboratory Director. The laboratory director must:

1.

10.

11.

12.

13.

14.

Ensure that the Retail Marijuana Testing Facility has adequate space, equipment, materials, and
controls available to perform the tests reported;

Establish and adhere to a written standard operating procedure used to perform the tests reported;

Ensure that testing systems developed and used for each of the tests performed in the laboratory
provide quality laboratory services for all aspects of test performance, which includes the
preanalytic, analytic, and postanalytic phases of testing;

Ensure that the physical location and environmental conditions of the laboratory are appropriate for
the testing performed and provide a safe environment in which employees are protected from
physical, chemical, and biological hazards;

Ensure that the test methodologies selected have the capability of providing the quality of results
required for the level of testing the laboratory is certified to perform;

Ensure that validation and verification test methods used are adequate to determine the accuracy,
precision, and other pertinent performance characteristics of the method;

Ensure that testing analysts perform the test methods as required for accurate and reliable results;
Ensure that the laboratory is enrolled in a Division approved proficiency testing program;

Ensure that the quality control and quality assessment programs are established and maintained to
assure the quality of laboratory services provided and to identify failures in quality as they occur;

Ensure the establishment and maintenance of acceptable levels of analytical performance for each
test system;

Ensure that all necessary remedial actions are taken and documented whenever significant
deviations from the laboratory's established performance specifications are identified, and that test
results are reported only when the system is functioning properly;

Ensure that reports of test results include pertinent information required for interpretation;

Ensure that consultation is available to the laboratory's clients on matters relating to the quality of
the test results reported and their interpretation of said results;

Employ a sufficient number of laboratory personnel who meet the qualification requirements and
provide appropriate consultation, properly supervise, and ensure accurate performance of tests
and reporting of test results;
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15. Ensure that prior to testing any samples, all testing analysts receive the appropriate training for the
type and complexity of tests performed, and have demonstrated and documented that they can
perform all testing operations reliably to provide and report accurate results;

16. Ensure that policies and procedures are established for monitoring individuals who conduct
preanalytical, analytical, and postanalytical phases of testing to assure that they are competent and
maintain their competency to process specimens, perform test procedures and report test results
promptly and proficiently, and whenever necessary, identify needs for remedial training or
continuing education to improve skills;

17. Ensure that an approved standard operating procedure manual is available to all personnel
responsible for any aspect of the testing process; and

18. Specify, in writing, the responsibilities and duties of each person engaged in the performance of
the preanalytic, analytic, and postanalytic phases of testing, that identifies which examinations and
procedures each individual is authorized to perform, whether supervision is required for specimen
processing, test performance or results reporting, and whether consultant or laboratory director
review is required prior to reporting test results.

D. Supervisory Analyst. Supervisory analysts must meet one of the qualifications for a laboratory director or
have at least a bachelor's degree in one of the natural sciences and three years of full-time experience
performing toxicology, analytical chemistry, or diagnostic laboratory testing.

E. Laboratory Testing Analyst

1. Educational Requirements. An individual designated as a testing analyst must meet one of the
qualifications for a laboratory director or supervisory analyst or have at least a bachelor’s degree in
one of the natural sciences and one year of full-time experience in laboratory testing.

2. Responsibilities. In order to independently perform any test for a Retail Marijuana Testing Facility,
an individual must at least meet the educational requirements for a testing analyst.

R 705 — Basis and Purpose

The statutory authority for this rule is found at subsection 12-43.4-202(3)(a)(IV) and section 12-43.4-405, C.R.S. The
purpose of this rule is to establish Standard Operating Procedure Manual standards for the operation of a Retail
Marijuana Testing Facility.

R 705 —Retail Marijuana Testing Facilities: Standard Operating Procedure Manual
A. A standard operating procedure manual must include, but need not be limited to, procedures for:
1. Specimen receiving;

2. Specimen accessioning;
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10.
11.
12.

13.
14.
15.
16.

17.
18.

19.

20.

21.

Specimen storage;

Identifying and rejecting unacceptable specimens;
Recording and reporting discrepancies;

Security of specimens, aliquots and extracts and records;

Validating a new or revised method prior to testing specimens to include: accuracy, precision,
analytical sensitivity, analytical specificity (interferences), LOD, LOQ, and verification of the
reportable range;

Aliquoting specimens to avoid contamination and carry-over;
Sample retention to assure stability for one year;

Disposal of specimens;

The theory and principles behind each assay;

Preparation and identification of reagents, standards, calibrators and controls and ensure all
standards are traceable to National Institute of Standards of Technology (“NIST");

Special requirements and safety precautions involved in performing assays;
Frequency and number of control and calibration materials;
Recording and reporting assay results;

Protocol and criteria for accepting or rejecting analytical Procedure to verify the accuracy of the
final report;

Pertinent literature references for each method:;

Current step-by-step instructions with sufficient detail to perform the assay to include equipment
operation and any abbreviated versions used by a testing analyst;

Acceptability criteria for the results of calibration standards and controls as well as between two
aliquots or columns;

A documented system for reviewing the results of testing calibrators, controls, standards, and
subject tests results, as well as reviewing for clerical errors, analytical errors and any unusual
analytical results? Are corrective actions implemented and documented, and does the laboratory
contact the requesting entity; and

Policies and procedures to follow when specimens are requested for referral and testing by another
certified laboratory.

R 706 — Basis and Purpose

The statutory authority for this rule is found at subsection 12-43.4-202(3)(a)(IV) and section 12-43.4-405, C.R.S. The
purpose of this rule is to establish analytical processes standards for the operation of a Retail Marijuana Testing

Facility.
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R 706 —Retail Marijuana Testing Facilities: Analytical Processes

A. Gas Chromatography (“GC”). A Retail Marijuana Testing Facility using GC must:

1.
2.

Document the conditions of the gas chromatograph, including the detector response;

Perform and document preventive maintenance as required by the manufacturer;

Ensure that records are maintained and readily available to the staff operating the equipment;
Document the performance of new columns before use;

Use an internal standard for each qualitative and quantitative analysis that has similar chemical
and physical properties to that of the compound identified;

Establish criteria of acceptability for variances between different aliquots and different columns;
and

Document the monitoring of the response (area or peak height) of the internal standard to ensure
consistency overtime of the analytical system.

B. Gas Chromatography Mass Spectrometry (“GC/MS”). A Retail Marijuana Testing Facility using GC/MS

must:
1
2.

10.

11.

12.
13.

Perform and document preventive maintenance as required by the manufacturer;

Document the changes of septa as specified in the Standard Operating Procedure;
Document liners being cleaned or replaced as specified in the Standard Operating Procedure;
Ensure that records are maintained and readily available to the staff operating the equipment;
Maintain records of mass spectrometric tuning;

Establish written criteria for an acceptable mass-spectrometric tune;

Document corrective actions if a mass-spectrometric tune is unacceptable;

Monitor analytic analyses to check for contamination and carry-over;

Use selected ion monitoring within each run to assure that the laboratory compare ion ratios and
retention times between calibrators, controls and specimens for identification of an analyte;

Use an internal standard for qualitative and quantitative analysis that has similar chemical and
physical properties to that of the compound identified and is isotopically labeled when available or
appropriate for the assay;

Document the monitoring of the response (area or peak height) for the internal standard to ensure
consistency overtime of the analytical system;

Define the criteria for designating qualitative results as positive;

When a library is used to qualitatively match an analyte, the relative retention time and mass
spectra from a known standard or control must be run on the same system before reporting the
results; and
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14. Evaluate the performance of the instrument after routine and preventive maintenance (e.g. clipping

or replacing the column or cleaning the source) prior to analyzing subject samples.

C. Immunoassays. A Retail Marijuana Testing Facility using Immunoassays must:

1.
2.

Perform and document preventive maintenance as required by the manufacturer;
Ensure that records are maintained and readily available to the staff operating the equipment;

Validate any changes or modifications to a manufacturer's approved assays or testing methods
when a sample is not included within the types of samples approved by the manufacturer; and

Define acceptable separation or measurement units (absorbance intensity or counts per minute) for
each assay, which must be consistent with manufacturer’s instructions.

D. Thin Layer Chromatography (“TLC"). A Retail Marijuana Testing Facility using TLC must:

1.
2.

8.
9.

Apply unextracted standards to each thin layer chromatographic plate;

Include in their written procedure the preparation of mixed solvent systems, spray reagents and
designation of lifetime;

Include in their written procedure the storage of unused thin layer chromatographic plates;

Evaluate, establish, and document acceptable performance for new thin layer chromatographic
plates before placing them into service;

Verify that the spotting technique used precludes the possibility of contamination and carry-over;
Measure all appropriate RF values for qualitative identification purposes;

Use and record sequential color reactions, when applicable;

Maintain records of thin layer chromatographic plates; and

Analyze an appropriate matrix blank with each batch of specimens analyzed.

E. High Pressure Liquid Chromatography (*HPLC"). A Retail Marijuana Testing Facility using HPLC must:

1.
2.

Perform and document preventive maintenance as required by the manufacturer;

Ensure that records are maintained and readily available to the staff operating the equipment;
Monitor and document the performance of the HPLC instrument each day of testing;

Evaluate the performance of new columns before use;

Create written standards for acceptability when eluting solvents are recycled:;

Use an internal standard for each qualitative and quantitative analysis that has similar chemical
and physical properties to that of the compound identified when available or appropriate for the
assay; and

Document the monitoring of the response (area or peak height) of the internal standard to ensure
consistency overtime of the analytical system.
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F. Liquid Chromatography Mass Spectroscopy (“LC/MS”). A Retail Marijuana Testing Facility using LC/MS

must:

1.
2.

Perform and document preventive maintenance as required by the manufacturer;

Ensure that records are maintained and readily available to the staff operating the equipment;
Maintain records of mass spectrometric tuning;

Document corrective actions if a mass-spectrometric tune is unacceptable;

Use an internal standard with each qualitative and quantitative analysis that has similar chemical
and physical properties to that of the compound identified and is isotopically labeled when available
or appropriate for the assay;

Document the monitoring of the response (area or peak height) of the internal standard to ensure
consistency overtime of the analytical system;

Compare two transitions and retention times between calibrators, controls and specimens within
each run;

Document and maintain records when changes in source, source conditions, eluent, or column are
made to the instrument; and

Evaluate the performance of the instrument when changes in: source, source conditions, eluent, or
column are made prior to reporting test results.

G. Other Analytical Methodology. A Retail Marijuana Testing Facility using other methodology or new

methodology must:

1.

2.

Implement a performance based measurement system for the selected methodology and validate
the method following good laboratory practices prior to reporting results. Validation of other or new
methodology must include when applicable, but is not limited to:

a. Verification of Accuracy

b. Verification of Precision

c. Verification of Analytical Sensitivity

d. Verification of Analytical Specificity

e. Verification of the LOD

f.  Verification of the LOQ

g. Verification of the Reportable Range
h. ldentification of Interfering Substances

Validation of the other or new methodology must be documented.
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R 707 -

3. Prior to use, other or new methodology must have a standard operating procedure approved and
signed by the laboratory director.

4. Testing analysts must have documentation of competency assessment prior to testing samples.

5. Any changes to the approved other or new methodology must be revalidated and documented prior
to testing samples.

Basis and Purpose

The statutory authority for this rule is found at subsection 12-43.4-202(3)(a)(IV) and section 12-43.4-405, C.R.S. The
purpose of this rule is to establish a proficiency testing program for Retail Marijuana Testing Facilities.

R 707 -

A.

Retail Marijuana Testing Facilities: Proficiency Testing

Proficiency Testing Required. A Retail Marijuana Testing Facility must participate in a Proficiency Testing
program for each approved category in which it seeks certification.

Participation in Designated Proficiency Testing Event. If required by the Division as part of certification, the
Retail Marijuana Testing Facility must have successfully participated in a Proficiency Test in the category for
which it seeks certification, within the preceding 12 months.

Continued Certification. To maintain continued certification, a Retail Marijuana Testing Facility must
participate in the designated Proficiency Testing program with continued satisfactory performance as
determined by the Division as part of certification.

Analyzing Proficiency Testing Samples. A Retail Marijuana Testing Facility must analyze Proficiency Test
Samples using the same procedures with the same number of replicate analyses, standards, testing
analysts and equipment as used for product testing.

Proficiency Testing Challenge Attestation. The laboratory director and all testing analysts that participated
in a Proficiency Test must sign corresponding attestation statements.

Laboratory Director Must Review Results. The laboratory director must review and evaluate all Proficiency
Test results.

When Remedial Action Required. A Retail Marijuana Testing Facility must take and document remedial
action when a score of less than 100% is achieved during a Proficiency Test. Remedial action
documentation must include a review of Samples tested and results reported since the last successful
Proficiency Testing challenge.

What Constitutes Successful or Unsatisfactory Participation in Proficiency Testing Event.  Successful
participation is the positive identification of 80% of the target analytes that the Retail Marijuana Testing
Facility reports to include quantitative results when applicable. Any false positive results reported will be
considered an unsatisfactory score for the Proficiency Testing event.

Consequence of Unsuccessful Participation in Proficiency Testing Event. Unsuccessful participation in a
Proficiency Test may result in limitation, suspension or revocation of certification.
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R 708 — Basis and Purpose

The statutory authority for this rule is found at subsection 12-43.4-202(3)(a)(IV) and section 12-43.4-405, C.R.S. The
purpose of this rule is to establish quality assurance and quality assurance standards for a Retail Marijuana Testing

Facility.

R 708 - Retail Marijuana Testing Facilities: Quality Assurance and Quality Control

A. Quality Assurance Program Required. A Retail Marijuana Testing Facility must establish, monitor, and

document the ongoing review of a quality assurance program that is sufficient to identify problems in the
laboratory preanalytic, analytic and postanalytic systems when they occur and must include, but is not
limited to:

1. Review of instrument preventive maintenance, repair, troubleshooting and corrective actions
documentation must be performed by the laboratory director or designated supervisory analyst
on an ongoing basis to ensure the effectiveness of actions taken over time;

2. Review by the laboratory director or designated supervisory analyst of all ongoing quality
assurance; and

3. Review of the performance of validated methods used by the Retail Marijuana Testing Facility
to include calibration standards, controls and the Standard Operating Procedures used for
analysis on an ongoing basis to ensure quality improvements are made when problems are
identified or as needed.

B. Quality Control Measures Reguired. A Retail Marijuana Testing Facility must establish, monitor and

document on an ongoing basis the quality control measures taken by the laboratory to ensure the proper
functioning of equipment, validity of standard operating procedures and accuracy of results reported. Such
quality control measures must include, but shall not be limited to:

1.

Documentation of instrument preventive maintenance, repair, troubleshooting and corrective
actions taken when performance does not meet established levels of quality;

Review and documentation of the accuracy of automatic and adjustable pipettes and other
measuring devices when placed into service and annually thereafter;

Cleaning, maintaining and calibrating as needed the analytical balances and in addition, verifying
the performance of the balance annually using certified weights to include three or more weights
bracketing the ranges of measurement used by the laboratory;

Annually verifying and documenting the accuracy of thermometers using a NIST traceable
reference thermometer;

Recording temperatures on all equipment when in use where temperature control is specified in
the standard operating procedures manual, such as water baths, heating blocks, incubators,
ovens, refrigerators, and freezers;

Properly labeling reagents as to the identity, the concentration, date of preparation, storage
conditions, lot number tracking, expiration date and the identity of the preparer;

Avoiding mixing different lots of reagents in the same analytical run;
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10.

11.

12.

13.
14.
15.

16.

17.

18.

Performing and documenting a calibration curve with each analysis using at minimum three
calibrators throughout the reporting range;

For qualitative analyses, analyzing, at minimum, a negative and a positive control with each batch
of samples analyzed;

For quantitative analyses, analyzing, at minimum, a negative and two levels of controls that
challenge the linearity of the entire curve;

Using a control material or materials that differ in either source or, lot number, or concentration
from the calibration material used with each analytical run;

For multi-analyte assays, performing and documenting calibration curves and controls specific to
each analyte, or at minimum, one with similar chemical properties as reported in the analytical run;

Analyzing an appropriate matrix blank and control with each analytical run, when available;
Analyzing calibrators and controls in the same manner as unknowns;

Documenting the performance of calibration standards and controls for each analytical run to
ensure the acceptability criteria as defined in the Standard Operating Procedure is met;

Documenting all corrective actions taken when unacceptable calibration, control, and standard or
instrument performance does not meet acceptability criteria as defined in the Standard Operating
Procedure;

Maintaining records of validation data for any new or modified methods to include; accuracy,
precision, analytical specificity (interferences), LOD, LOQ, and verification of the linear range; and

Performing testing analysts that follow the current Standard Operating Procedures Manual for the
test or tests to be performed.

R 709 - Basis and Purpose

The statutory authority for this rule is found at subsection 12-43.4-202(3)(a)(IV) and section 12-43.4-405, C.R.S. The
purpose of this rule is to establish chain of custody standards for a Retail Marijuana Testing Facility. In addition, it
establishes the requirement that a Retail Marijuana Testing Facility follow an adequate chain of custody for Samples

it maintains.

R 709 —Retail Marijuana Testing Facilities: Chain of Custody

General Requirements. A Retail Marijuana Testing Facility must establish an adequate chain of custody and

Sample requirement instructions that must include, but not be limited to;

Issue instructions for the minimum Sample requirements and storage requirements;

Document the condition of the external package and integrity seals utilized to prevent
contamination of, or tampering with, the Sample;

Document the condition and amount of Sample provided at the time of receipt;
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8.
9.

Document all persons handling the original Samples, aliquots, and extracts;

Document all transfers of Samples, aliquots, and extracts referred to another certified Retail
Marijuana Testing Facility Licensee for additional testing or whenever requested by a client;

Maintain a current list of authorized personnel and restrict entry to the laboratory to only those
authorized;

Secure the Laboratory during non-working hours;
Secure short and long-term storage areas when not in use;

Utilize a secured area to log-in and aliquot Samples;

10. Ensure Samples are stored appropriately; and

11. Document the disposal of Samples, aliquots, and extracts.

Basis and Purpose — R 710

The statutory authority for this rule is found at subsection 12-43.4-202(3)(a)(IV) and section 12-43.4-405, C.R.S. The
purpose of this rule is to establish records retention standards for a Retail Marijuana Testing Facility.

R 710 —Retail Marijuana Testing Facilities: Records Retention

A. General Reguirement. A Retail Marijuana Testing Facility must maintain all required business records. See

Rule R 901 - Business Records Required.

B. Specific Business Records Required: Three Year Retention. A Retail Marijuana Testing Facility must

establish processes to preserve records for a minimum of three years that includes, but is not limited to;

1.
2.

6.
7.

Test Results;

Quality Control and Quality Assurance Records;
Standard Operating Procedures;

Personnel Records;

Chain of Custody Records;

Proficiency Testing Records; and

Analytical Data to include printouts generated by the instrumentation.

C. Specific Business Records Required: Five Year Retention. A Retail Marijuana Testing Facility must

establish processes to preserve records for a minimum of five years of testing to include, accession
numbers, specimen type, raw data of calibration standards and curves, controls and subject results, final
and amended reports, acceptable reference range parameters, and identification of analyst and date of

analysis.
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Basis and Purpose - R 711

The statutory authority for this rule is found at subsection 12-43.4-202(3)(a)(IV) and section 12-43.4-405, C.R.S. The
purpose of this rule is to establish reporting standards for a Retail Marijuana Testing Facility.

R 711 —Reporting

Required Procedures. A Retail Marijuana Testing Facility must establish procedures to ensure that results

are accurate, precise and scientifically valid prior to reporting that include the following processes;

1.

Report quantitative results that are only above the lowest concentration of calibrator or standard
used in the analytical run;

Verify results that are below the lowest concentration of calibrator or standard and above the LOQ
by using a blank and a standard that falls below the expected value of the analyte in the sample in
duplicate prior to reporting a quantitative result;

Qualitatively report results below the lowest concentration of calibrator or standard and above the
LOD as either trace or using a non-specific numerical designation;

Adequately document the available external chain of custody information;

Ensure all final reports contain the name and location of the Retail Marijuana Testing Facility
Licensee, name and unique identifier of sample, submitting client, sample received date, date of
report, type of specimen tested, test result, units of measure, and any other information or
qualifiers needed for interpretation when applicable to the test method and results being reported,
to include any identified and documented discrepancies;

Provide the final report to the submitting client in a timely manner; and

Provide copies of final reports to the Division when results of tested samples exceed maximum
levels of allowable contamination within 72 hours of obtaining the final result.
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R 800 Series — Transport and Storage

Basis and Purpose — R 801

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-202(2)(c)(IV), 12-43.4-
202(3)(a)(X), 12-43.4-309(4), 12-43.3-310(5), and 12-43.4-401(1), C.R.S. The purpose of the rule is to provide clarity
as to the requirements associated with the transport and delivery of Retail Marijuana and Retail Marijuana Product
between Licensed Premises. It also prescribes the manner in which licensed entities will track inventory in the
transport process to prevent diversionary practices.

R 801 - Transport of Retail Marijuana and Retail Marijuana Product

A.

Persons Authorized to Transport. The only Persons authorized to transport Retail Marijuana or Retail
Marijuana Product are those licensed by the State Licensing Authority pursuant to sections 12-43.3-401
(when applicable) and 12-43.4-401, C.R.S.; including those holding Owner and Occupational Licenses. An
individual who does not possess a current and valid Owner or Occupational License from the State
Licensing Authority may not transport Retail Marijuana or Retail Marijuana Product between Licensed
Premises.

Transport Between Licensed Premises. Retail Marijuana and Retail Marijuana Product shall only be
transported between Licensed Premises and between Licensed Premises and a permitted off-premises
storage facility. Licensees transporting Retail Marijuana and Retail Marijuana Product are responsible for
ensuring that all Retail Marijuana and Retail Marijuana Product are secured at all times during transport.

MITS-Generated Transport Manifest Required. A Licensee may only transport Retail Marijuana or Retail
Marijuana Product if he or she has a hard copy of a MITS-generated transport manifest that contains all the
information required by this rule and shall be in the format prepared by the State Licensing Authority. A
Licensee may transport Retail Marijuana or Retail Marijuana Product from an originating location to multiple
destination locations so long as the transport manifest correctly reflects the specific inventory destined for
specific licensed locations.

Motor Vehicle Required. Transport of Retail Marijuana and Retail Marijuana Product shall be conducted by a
motor vehicle that is properly registered in the state of Colorado pursuant to motor vehicle laws, but need
not be registered in the name of the Licensee.

Documents Required During Transport. Transport of Retail Marijuana or Retail Marijuana Product shall be
accompanied by a copy of the originating Retail Marijuana Establishment’s business license, the driver's
valid Owner or Occupational License, the driver's valid motor vehicle operator's license, and all required
vehicle registration information.

Use of Colorado Roadways. State law does not prohibit the transport of Retail Marijuana and Retalil
Marijuana Product on any public road within the state of Colorado as authorized in this rule. However,
nothing herein authorizes a Licensee to violate specific local ordinances or resolutions enacted by any city,
town, city and county, or county related to the transport of Retail Marijuana or Retail Marijuana Product.

Preparation of Retail Marijuana and Retail Marijuana Product for Transport
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1.

Final Weighing and Packaging. A Retail Marijuana Establishment shall comply with the specific
rules associated with the final weighing and packaging of Retail Marijuana and Retail Marijuana
Product before such items are prepared for transport pursuant to this rule. The scale used to weigh
product to be transported shall be certified in accordance with measurement standards established
in Article 14 of Title 35, C.R.S.

Preparation in Limited Access Area. Retail Marijuana and Retail Marijuana Product shall be
prepared for transport in a Limited Access Area, including the packing and labeling of Shipping
Containers.

Shipping Containers. All Shipping Containers must be affixed with an RFID tag prior to transport.
Sealed packages or Containers may be placed in larger Shipping Containers, so long as such
Shipping Containers are labeled in accordance with the R 1000 Series. The contents of Shipping
Containers shall be easily accessible and may be inspected by the State Licensing Authority, local
jurisdictions, and state and local law enforcement agency for a purpose authorized by the Retail
Code or for any other state or local law enforcement purpose.

H. Creation of Records and Inventory Tracking

1.

3.

Use of MITS-Generated Transport Manifest. Licensees who transport Retail Marijuana or Retail
Marijuana Product shall create a MITS-generated transport manifest to reflect inventory that leaves
the Licensed Premises for destinations to other licensed locations. The transport manifest may
either reflect all deliveries for multiple locations within a single trip or separate transport manifests
may reflect each single delivery. In either case, no inventory shall be transported without a MITS-
generated transport manifest.

Copy of Transport Manifest to Receiver. A Licensee shall provide a copy of the transport manifest
to each Retail Marijuana Establishment receiving the inventory described in the transport manifest.
In order to maintain transaction confidentiality, the originating Licensee may prepare a separate
MITS-generated transport manifest for each receiving Retail Marijuana Establishment.

The MITS-generated transport manifest shall include the following:
a. Departure date and approximate time of departure;

b. Name, location address, and license number of the originating Retail Marijuana
Establishment;

c. Name, location address, and license number of the destination Retail Marijuana
Establishment(s);

d. Product name and quantities (by weight or unit) of each product to be delivered to each
specific destination location(s);

e. Arrival date and estimated time of arrival;

f.  Delivery vehicle make and model and license plate number; and
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J.

g. Name, Occupational License number, and signature of the Licensee accompanying the
transport.

Inventory Tracking. In addition to all the other tracking requirements set forth in these rules, a Retalil

Marijuana Establishment shall be responsible for all the procedures associated with the tracking of inventory
that is transported between Licensed Premises. See Rule R 901 — Business Records Required.

1.

Responsibilities of Originating Licensee. Prior to departure, the originating Retail Marijuana
Establishment shall adjust its records to reflect the removal of Retail Marijuana or Retail Marijuana
Product. The scale used to weigh product to be transported shall be certified in accordance with
measurement standards established in Article 14 of Title 35, C.R.S. Entries to the records shall
note the MITS-generated transport manifest and shall be easily reconciled, by product name and
quantity, with the applicable transport manifest.

Responsibilities of Receiving Licensee. Upon receipt, the receiving Licensee shall ensure that the
Retail Marijuana or Retail Marijuana Product received are as described in the transport manifest
and shall immediately adjust its records to reflect the receipt of inventory. The scale used to weigh
product being received shall be certified in accordance with measurement standards established in
Article 14 of Title 35, C.R.S. Entries to the inventory records shall note the MITS-generated
transport manifest and shall be easily reconciled, by product name and quantity, with the applicable
transport manifest.

Discrepancies. A receiving Licensee shall separately document any differences between the
quantity specified in the transport manifest and the quantities received. Such documentation shall
be made in MITS and in any relevant business records.

K. Adequate Care of Perishable Retail Marijuana Product. A Retail Marijuana Establishment must provide
adequate refrigeration for perishable Retail Marijuana Product during transport.

Basis and Purpose — R 802

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-202(3)(a)(X), 12-43.4-701(2),
C.R.S. The purpose of this rule is to establish that Retail Marijuana or Retail Marijuana Product may not be stored
outside of Licensed Premises unless the Licensee obtains an off-premises storage facility permit. Rule 802.G was
amended to require Retail Marijuana Establishments to submit proof of local approval or acknowledgement with an
application for an off-premises storage facility. This change was made due to comments received from a local
jurisdiction representative.

R 802 — Off-Premises Storage of Retail Marijuana and Retail Marijuana Product

A.

B.

Off-Premises Storage Permit Authorized. A Retail Marijuana Establishment may only store Retail Marijuana

or Retail Marijuana Product in its Licensed Premises or in its one permitted off-premises storage facility.

Permitting. To obtain a permit for an off-premises storage facility, a Retail Marijuana Establishment must

apply on current Division forms and pay any applicable fees.
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Extension of Licensed Premises. A permitted off-premises storage facility shall constitute an extension of
the Retail Marijuana Establishment’'s Licensed Premises, subject to all applicable Retail Marijuana
regulations.

Limitation on Inventory to be Stored. The Retail Marijuana Establishment may only have upon the permitted
off-premises storage facility Retail Marijuana or Retail Marijuana Product that are part of its finished goods
inventory. The Licensee may not share the premises with, or store inventory belonging to, a Medical
Marijuana Business or Retail marijuana Establishment that is not commonly-owned.

Restrictions. The permitted off-premises storage facility may be utilized for storage only. A Retail Marijuana
Establishment may not sell, cultivate, manufacture, process, test, or consume any Retail Marijuana or Retail
Marijuana Product within the premises of the permitted off-premises storage facility.

Display of Off-premises Storage Permit and License. The off-premises storage facility permit and a copy of
the Retail Marijuana Establishment’s license must be displayed in a prominent place within the permitted off-
premises storage facility.

Local Jurisdiction Approval

1. Prior to submitting an application for an off-premises storage facility permit, the Retail Marijuana
Establishment must obtain approval or acknowledgement from the relevant local jurisdiction.

2. A copy of the relevant local jurisdiction’s approval or acknowledgement must be submitted by the
Retail Marijuana Establishment in conjunction with its application for an off-premises storage
facility.

3. No Retail Marijuana or Retail Marijuana Product may be stored within a permitted storage facility
until the relevant local jurisdiction has been provided a copy of the off-premises storage facility
permit.

4. Any off-premises storage permit issued by the Division shall be conditioned upon the Retail
Marijuana Establishment's receipt of all required local jurisdiction approvals or acknowledgments.

Security in Storage Facility. A permitted off-premises storage facility must meet all video, security and lock
requirements applicable to a Licensed Premises. See Rules R 305 — Security Alarm and Lock Standards
and R 306 - Video Surveillance.

Transport to and from a Permitted Off-Premises Storage Facility. A Licensee must comply with the
provisions of Rule R 801 - Transport of Retail Marijuana and Retail Marijuana Product when transporting
any Retail Marijuana or Retail Marijuana Product to a permitted off-premises storage facility.

Inventory Tracking. In addition to all the other tracking requirements set forth in these rules, a Retail
Marijuana Establishment shall utilize MITS to track its inventories from the point of transfer to or from a
permitted off-premises storage facility. See Rules R 309 — Retail Marijuana Establishment: Marijuana
Inventory Tracking Solution (MITS) and R 901 - Business Records Required.

MITS Access and Scale. Every permitted off-premises storage facility must have a MITS terminal and a
scale certified in accordance with measurement standards established in Article 14 of Title 35, C.R.S.
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Adequate Care of Perishable Retail Marijuana Product. A Retail Marijuana Establishment must provide

adequate refrigeration for perishable Retail Marijuana Product and shall utilize adequate storage facilities
and transport methods.

Consumption Prohibited. A Retail Marijuana Establishment shall not permit the consumption of marijuana or
marijuana Product on the premises of its permitted off-premises storage facility.
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R 900 Series — Business Records

Basis and Purpose — R 901

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-202(3)(a)(XIl), and 12-43.4-
701(1), and section 12-43.4-310, C.R.S. This rule explains what business records a Licensee must maintain and
clarifies that such records must be made available to the Division on demand. Rule R 901.B was added due to
written commentary received from an industry representative.

R 901 - Business Records Required

A. General Requirements

1. A Retail Marijuana Establishment must maintain the information required in this rule in a format that
is readily understood by a reasonably prudent business person.

2. Each Retail Marijuana Establishment shall retain all books and records necessary to fully account
for the business transactions conducted under its license for the current year and three preceding
calendar years.

a.

On premises records: The Retail Marijuana Establishment's books and records for the
preceding six months (or complete copies of such records) must be maintained on the
Licensed Premises at all times.

On- or off-premises records: Books and records associated with older periods may be
archived on or off of the Licensed Premises.

3. The books and records must fully account for the transactions of the business and must include,
but shall not be limited to:

Current Employee List — This list must provide the full name and Occupational License
number of each employee and all non-employee Owners, who work at a Retail Marijuana
Establishment.

Secure Facility Information — For its Licensed Premises and any associated permitted off-
premises storage facility, a Retail Marijuana Establishment must maintain the business
contact information for vendors that maintain video surveillance systems and Security
Alarm Systems.

Advertising Records - All records related to Advertising and marketing, including, but not
limited to, audience composition data.

Licensed Premises — Diagram of all approved Limited Access Areas and any permitted
off-premises storage facilities.

Visitor Log — List of all visitors entering Limited Access Areas or Restricted Access Areas.
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f. All records normally retained for tax purposes.

B. Loss of Records and Data. Any loss of electronically-maintained records shall not be considered a
mitigating factor for violations of this rule. Licensees are required to exercise due diligence in preserving
and maintaining all required records.

C. Violation Affecting Public Safety. Violation of this rule may constitute a license violation affecting public
safety.

D. Records Related to Inventory Tracking. A Retail Marijuana Establishment must maintain accurate and
comprehensive inventory tracking records that account for, reconcile and evidence all inventory activity for
Retail Marijuana from either seed or immature plant stage until the Retail Marijuana or Retail Marijuana
Product is destroyed or sold to another Retail Marijuana Establishment or a consumer.

E. Records Related to Transport. A Retail Marijuana Establishment must maintain adequate records for the
transport of all Retail Marijuana and Retail Marijuana Product. See Rule R 801 — Transport of Retalil
Marijuana and Retail Marijuana Product.

F. Provision of Any Requested Record to the Division. A Licensee must provide on-demand access to on-
premises records following a request from the Division during normal business hours or hours of apparent
operation, and must provide access to off-premises records within three business days following a request
from the Division.

Basis and Purpose - R 902

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b) and 12-43.4-202(3)(a)(XIll), C.R.S. A
Retail Marijuana Establishment must collect and remit sales tax on all retail sales made pursuant to the licensing
activities. The purpose of this rule is to clarify when such taxes must be remitted to the Colorado Department of
Revenue.

R 902 - Reporting and Transmittal of Taxes

A. Sales and Use Tax Returns Required. All state and state-collected sales and use tax returns must be filed,
and all taxes must be remitted to the Department of Revenue, on or before the 20t day of the month
following the reporting month. For example, a January return and remittance will be due to the Department
of Revenue by February 20%, If the due date (20 of the month) falls on a weekend or holiday, the next
business day is considered the due date for the return and remittance.

B. Excise and Retail Marijuana Sales Tax Returns Required. If an excise and an additional sales tax on Retail
Marijuana are approved by voters in the 2013 general election, a Retail Marijuana Establishment shall
submit any applicable tax returns and remit any payments due pursuant to Article 28.8 of Title 39, C.R.S.

C. Proof of Tax Remittance Required. If an excise and an additional sales tax on Retail Marijuana are
approved by voters in the 2013 general election, all state tax payments shall require proof of remittance with
the State Licensing Authority. A Retail Marijuana Cultivation Facility must maintain records evidencing the
payment of all required excise taxes. Proof of retail sales taxes shall be identified in required tax records,
tracking systems, and sales receipts provided to consumers.

89





Basis and Purpose — R 903

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-202(3)(a)(XIl), and 12-43.4-
701(1), C.R.S. The Retail Code mandates that a Retail Marijuana Establishment must pay for an audit when the
State Licensing Authority deems an audit necessary. This rule explains when an audit may be deemed necessary
and sets forth possible consequences of a Retail Marijuana Establishment’s refusal to cooperate or pay for the audit.

R 903 - Independent Audit May Be Required

A. State Licensing Authority May Require Independent Audit

1.

When the State Licensing Authority deems it necessary, it may require a Retail Marijuana
Establishment to undergo an audit by an independent accountant. The scope of the audit may
include, but need not be limited, to financial transactions and inventory control measures.

In such instances, the Division may attempt to mutually agree upon the selection of the
independent accountant with a Retail Marijuana Establishment. However, the Division always
retains the right to select the independent accountant regardless of whether mutual agreement can
be reached. The independent accountant shall be a certified public accountant licensed by, and in
good standing with, the Colorado State Board of Accountancy.

The Retail Marijuana Establishment will be responsible for all direct costs associated with the
independent audit.

B. When Independent Audit Is Necessary. The State Licensing Authority has discretion to determine when an

audit by an independent accountant is necessary. The following is a non-exhaustive list of examples that
may justify an independent audit:

1.

A Retail Marijuana Establishment does not provide requested records to the Division;

The Division has reason to believe that the Retail Marijuana Establishment does not properly
maintain its business records;

A Retail Marijuana Establishment has a prior violation related to recordkeeping or inventory control;
A Retail Marijuana Establishment has a prior violation related to diversion.

As determined by the Division, the scope of an audit conducted by the Division would be so
extensive as to jeopardize the regular duties and responsibilities of the Division’s audit or
enforcement staff.

C. Compliance Required. A Retail Marijuana Establishment must pay for and timely cooperate with the State

Licensing Authority's requirement that it undergo and audit in accordance with this rules.

D. Violation Affecting Public Safety. Failure to comply with this rule may constitute a license violation affecting

public safety.
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Basis and Purpose — R 904

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-202(3)(b)(1X), and 12-43.4-
309(11), C.R.S. The State Licensing Authority must be able to immediately access information regarding a Retail
Marijuana Establishment’s managing individual. ~ Accordingly, this rule reiterates the statutory mandate that
Licensees provide any management change to the Division within seven days of any change, and also clarifies that a

Licensee must save a copy of any management change report to the Division, and clarifies that failure to follow this
rule can result in discipline.

R 904 — Manager Change Must Be Reported

A. When Required. A Retail Marijuana Establishment shall provide the Division a written report within seven
days after any change in manager occurs.

B. Licensee Must Maintain Record of Reported Change. A Retail Marijuana Establishment must also maintain
a copy of this written report with its business records.

C. Consequence of Failure to Report. Failure to report a change in a timely manner may result in discipline.
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R 1000 Series — Labeling, Packaging, and Product Safety

Basis and Purpose — R 1001

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b) and 12-43.3-202(3)(c)(lll), C.R.S. The
State Licensing Authority finds it essential to regulate and establish labeling and secure packaging requirements for
Retail Marijuana, Retail Marijuana concentrates, and Retail Marijuana Product. The purpose of this rule, and the
rules in this series, is to ensure that all Retail Marijuana and Retail Marijuana Product are sold and delivered to lawful
consumers in packaging that is not easily opened by children. Further, the State Licensing Authority believes based
on written and oral comments it has received through the rulemaking process that prohibiting labels that are intended
to target individuals under the age of 21 and requiring child-resistant packaging is of a state wide concern and would
assist in limiting exposure and diversion to minors.

R 1001 - Labeling and Packaging Requirements: General Applicability

A.

Ship Product Ready for Sale. A Retail Marijuana Cultivation Facility or Retail Marijuana Products
Manufacturing Facility may package smaller quantities of Retail Marijuana, Retail Marijuana concentrates,
and Retail Marijuana Product in a Container prior to transport, provided the Containers are placed within a
Shipping Container. See Rule R 309 — Marijuana Inventory Tracking Solution (MITS) and Rule R 801 -
Transport of Retail Marijuana and Retail Marijuana Product.

Inventory Tracking Compliance.

1. A Retail Marijuana Cultivation Facility or Retail Marijuana Products Manufacturing Facility must
package all Retail Marijuana, Retail Marijuana concentrates, and Retail Marijuana Product in
accordance with all MITS rules and procedures.

2. A Retail Marijuana Cultivation Facility or Retail Marijuana Products Manufacturing Facility must
place an RFID tag on every Shipping Container holding Retail Marijuana, Retail Marijuana
concentrates, or Retail Marijuana Product prior to transport or transfer of possession to another
Retail Marijuana Establishment. See Rule R 309 — Marijuana Inventory Tracking Solution (MITS)
and Rule R 801 - Transport of Retail Marijuana and Retail Marijuana Product.

Packaging May Not Be Designed to Appeal to Children. A Retail Marijuana Establishment shall not place

any content on a Container holding Retail Marijuana, Retail Marijuana concentrates, or a Retail Marijuana
Product in a manner that specifically targets individuals under the age of 21, including but not limited to,
cartoon characters or similar images.

Health and Benefit Claims. Labeling text on a Container may not make any false or misleading statements

regarding health or physical benefits to the consumer.

Font Size. Labeling text on a Container must be no smaller than 1/16 of an inch.

Use of English Language. Labeling text on a Container must be clearly written or printed and in the English

language.

Unobstructed and Conspicuous. Labeling text on a Container must be unobstructed and conspicuous. A

Licensee may affix multiple labels to a Container, provided that none of the information required by these
rules is completely obstructed.
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Basis and Purpose - R 1002

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-202(3)(a)(VIl), 12-43.4-403(5),
and 25-4-1614(3)(a), C.R.S. Authority also exists in the Colorado Constitution at Article XVIII, Subsection
16(5)(a)(VI). The purpose of this rule is to ensure that every Retail Marijuana Cultivation Facility and Retalil
Marijuana Products Manufacturing Facility label each Shipping Container and Container of Retail Marijuana with all of
the necessary and relevant information for the receiving Retail Marijuana Establishment. In addition, this rule clarifies
basic packaging requirements. The State Licensing Authority wants to ensure the regulated community employs
proper labeling techniques to all Retail Marijuana as this is a public health and safety concern.

R 1002 - Packaging and Labeling of Retail Marijuana by a Retail Marijuana Cultivation Facility or a Retail
Marijuana Products Manufacturing Facility

A. Packaging of Retail Marijuana by a Retail Marijuana Cultivation Facility or a Retail Marijuana Products
Manufacturing Facility.  Every Retail Marijuana Cultivation Facility and Retail Marijuana Products
Manufacturing Facility must ensure that all Retail Marijuana is placed within a sealed, tamper-evident
Shipping Container that has no more than one pound of Retail Marijuana within it prior to transport or
transfer of any Retail Marijuana to another Retail Marijuana Establishment.

B. Labeling of Retail Marijuana Shipping Containers by a Retail Marijuana Cultivation Facility or a Retail
Marijuana Products Manufacturing Facility. Every Retail Marijuana Cultivation Facility or Retail Marijuana
Products Manufacturing Facility must ensure that a label(s) is affixed to every Shipping Container holding
Retail Marijuana that includes all of the information required by this rule prior to transport or transfer to
another Retail Marijuana Establishment.

1. Required Information. Every Retail Marijuana Cultivation Facility or Retail Marijuana Products
Manufacturing Facility must ensure the following information is affixed to every Shipping Container
holding Retail Marijuana:

a.  The license number of the Retail Marijuana Cultivation Facility where the Retail Marijuana
was grown;

b.  The Harvest Batch Number(s) assigned to the Retail Marijuana;

c.  The net weight, using a standard of measure compatible with MITS, of the Retalil
Marijuana prior to its placement in the Shipping Container; and

d. A complete list of all nonorganic pesticides, fungicides, and herbicides used during the
cultivation of the Retail Marijuana.

2. Required Statement When Tests are Performed. If a Retail Marijuana Testing Facility(-ies)
conducted a test(s) on a Harvest Batch, then every Retail Marijuana Cultivation Facility and Retail
Marijuana Products Manufacturing Facility must ensure that a label is affixed to a Shipping
Container holding any Retail Marijuana from that Harvest Batch with the results of that test. The
type of information that must be labeled shall be limited to the following:

a. A cannabinoid potency profile expressed as a range of percentages that extends from the
lowest percentage to highest percentage of concentration for each cannabinoid listed from
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every test conducted on that strain of Retail Marijuana cultivated by the same Retalil
Marijuana Cultivation Facility within the last three months.

b. A statement that the product was tested for contaminants, provided that tests for the
following contaminants were conducted: (1) molds, mildew and filth; (2) microbials; (3)
herbicides, pesticides, and fungicides, and (4) harmful chemicals.

3. Required Statement When Potency Tests Are Not Performed. If a Retail Marijuana Testing
Facility(ies) did not test a Harvest Batch for potency, then every Retail Marijuana Cultivation
Facility and Retail Marijuana Products Manufacturing Facility must ensure that a label is affixed to
a Shipping Container holding any Retail Marijuana from that Harvest Batch with following the
statement “The marijuana contained within this package has not been tested for potency,
consume with caution.”

4. Required Statement When Contaminant Tests Are Not Performed. If a Retail Marijuana Testing
Facility(-ies) did not test a Harvest Batch for (1) molds, mildew and filth; (2) microbials, (3)
herbicides, pesticides, and fungicides, and (4) harmful chemicals, then every Retail Marijuana
Cultivation Facility and Retail Marijuana Products Manufacturing Facility must ensure that a label is
affixed to a Shipping Container holding any Retail Marijuana from that Harvest Batch with the
following statement: “The marijuana contained within this package has not been tested for
contaminants.”

C. Labeling of Retail Marijuana Containers by a Retail Marijuana Cultivation Facility or a Retail Marijuana
Products Manufacturing Facility. If a Retail Marijuana Cultivation Facility or a Retail Marijuana Products
Manufacturing Facility packages Retail Marijuana within a Container that is then placed within a Shipping
Container, each Container must be affixed with a label(s) containing all of the information required by Rule
R 1002.B, except that the net weight statement required by Rule R 1002.B.1.c shall be based upon the
weight in the Container and not the Shipping Container.

Basis and Purpose - R 1003

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-202(3)(a)(VIl), 12-43.4-403(5),
12-43.4-404(1)(e)(Il), 12-43.4-404(1)(e)(Ill), and 25-4-1614(3)(a), C.R.S. Authority also exists in the Colorado
Constitution at Article XVIII, Subsection 16(5)(a)(VI). The purpose of this rule is to ensure that every Retail Marijuana
Cultivation Facility and Retail Marijuana Products Manufacturing Facility labels each Shipping Container and
Container of Retail Marijuana concentrates with all of the necessary and relevant information for the receiving Retail
Marijuana Establishment. In addition, this rule clarifies basic packaging requirements. The State Licensing Authority
wants to ensure the regulated community employs proper labeling techniques to all Retail Marijuana concentrates as
this is a public health and safety concern.

R 1003 - Packaging and Labeling of Retail Marijuana Concentrates by a Retail Marijuana Cultivation Facility
or a Retail Marijuana Products Manufacturing Facility.

A. Packaging of Retail Marijuana Concentrates by a Retail Marijuana Cultivation Facility or a Retail Marijuana
Products Manufacturing Facility. Every Retail Marijuana Cultivation Facility and Retail Marijuana Products
Manufacturing Facility must ensure that all Retail Marijuana concentrates are placed within a sealed,
tamper-evident Shipping Container that has no more than one pound of Retail Marijuana concentrate within
it prior to transport or transfer to another Retail Marijuana Establishment.
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B. Labeling Retail Marijuana Concentrate Shipping Containers by a Retail Marijuana Cultivation Facility or a

Retail Marijuana Products Manufacturing Facility. Every Retail Marijuana Cultivation Facility or Retalil

Marijuana Products Manufacturing Facility must ensure that a label(s) is affixed to every Shipping Container
holding a Retail Marijuana concentrate that includes all of the information required by this rule prior to
transport or transfer to another Retail Marijuana Establishment.

1.

2.

Required Information. Every Retail Marijuana Cultivation Facility or Retail Marijuana Products
Manufacturing Facility must ensure the following information is affixed to every Shipping Container
holding a Retail Marijuana concentrate:

a.  The license number of the Retail Marijuana Cultivation Facility(-ies) where the Retail
Marijuana used to produce the Retail Marijuana concentrate was grown;

b.  The license number of the Retail Marijuana Cultivation Facility or Retail Marijuana
Products Manufacturing Facility that produced the Retail Marijuana concentrate;

c.  The Production Batch Number assigned to the Retail Marijuana concentrate contained
within the Shipping Container;

d.  The net weight, using a standard of measure compatible with MITS, of the Retalil
Marijuana concentrate prior to its placement in the Shipping Container;

e. A complete list of all nonorganic pesticides, fungicides, and herbicides used during the
cultivation of the Retail Marijuana used to produce the Retail Marijuana concentrate
contained; and

f. A complete list of solvents and chemicals used to create the Retail Marijuana concentrate.

Required Statement When Contaminant Tests are Performed. Every Retail Marijuana Cultivation
Facility or Retail Marijuana Products Manufacturing Facility must ensure that a label is affixed to a
Shipping Container in which a Retail Marijuana concentrate is placed that contains a statement
asserting that the Retail Marijuana concentrate within was tested for contaminants and the results
of those tests, if:

a. A Retail Marijuana Testing Facility(ies) tested every Harvest Batch used to produce the
Retail Marijuana concentrate for (1) molds, mildew and filth; (2) microbials; (3) herbicides,
pesticides and fungicides, (4) and harmful chemicals; and

b. A Retail Marijuana Testing Facility tested the Production Batch of the Retail Marijuana
concentrate for residual solvents, poisons or toxins.

Required Statement When Potency Testing is Performed. If a Retail Marijuana Testing Facility
tested the Production Batch of the Retail Marijuana concentrate within a Shipping Container for
potency, then every Retail Marijuana Cultivation Facility or Retail Marijuana Products
Manufacturing Facility must ensure that a label is affixed to the Shipping Container with a
cannabinoid potency profile expressed as a percentage.

Required Statement When Contaminant Tests Are Not Performed. Every Retail Marijuana
Cultivation Facility and Retail Marijuana Products Manufacturing Facility must ensure that a label is
affixed to each Shipping Container that holds a Retail Marijuana concentrate with the statement:
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“The marijuana concentrate contained within this package has not been tested for
contaminants.” unless:

a. A Retail Marijuana Testing Facility(ies) tested every Harvest Batch used to produce the
Retail Marijuana concentrate for (1) molds, mildew and filth; (2) microbials; (3) herbicides,
pesticides and fungicides, (4) and harmful chemicals; and

b. A Retail Marijuana Testing Facility tested the Production Batch of the Retail Marijuana
concentrate for residual solvents, poisons or toxins.

Required Statement When Potency Testing Is Not Performed. If a Retail Marijuana Testing Facility
did not test the Production Batch of the Retail Marijuana concentrate within a Shipping Container
for potency, then every Retail Marijuana Cultivation Facility and Retail Marijuana Products
Manufacturing Facility must ensure a label is affixed to the Shipping Container with the statement:
“The marijuana concentrate contained within this package has not been tested for potency,
consume with caution.”

C. Labeling of Retail Marijuana Concentrate Containers by a Retail Marijuana Cultivation Facility or a Retail

Marijuana Products Manufacturing Facility. If a Retail Marijuana Cultivation Facility or a Retail Marijuana

Products Manufacturing Facility packages a Retail Marijuana concentrate within a Container that is then
placed within a Shipping Container, each Container must be affixed with a label(s) containing all of the
information required by Rule R 1003.B, except that the net weight statement required by Rule R 1003.B.1.d
shall be based upon the weight in the Container and not the Shipping Container.

Basis and Purpose - R 1004

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-202(3)(a)(IV), and 12-43.4-
202(3)(a)(VIl), 12-43.4-404(6), and 25-4-1614(3)(a), C.R.S. Authority also exists in the Colorado Constitution at
Article XVIII, Subsection 16(5)(a)(VI). The purpose of this rule is to ensure that every Retail Marijuana Products
Manufacturing Facility labels each Shipping Container and Container holding a Retail Marijuana Product with all of
the necessary and relevant information for the receiving Retail Marijuana Establishment. In addition, this rule clarifies
basic packaging requirements. The State Licensing Authority wants to ensure the regulated community employs
proper labeling techniques to each Retail Marijuana Product as this is a public health and safety concern.

R 1004 - Packaging and Labeling Requirements of a Retail Marijuana Product by a Retail Marijuana Products
Manufacturing Facility

A. Packaging of Retail Marijuana Product by a Retail Marijuana Products Manufacturing Facility

1.

Every Retail Marijuana Products Manufacturing Facility must ensure that each Retail Marijuana
Product is individually packaged within a Container prior to transport or transfer to another Retail
Marijuana Establishment.

Every Retail Marijuana Products Manufacturing Facility must ensure that each Container holding a
Retail Marijuana Product is placed in a Shipping Container prior to transport or transfer to another
Retail Marijuana Establishment.

B. Labeling of Retail Marijuana Product Containers by a Retail Marijuana Products Manufacturing Facility. A

Retail Marijuana Products Manufacturing Facility must ensure that a label(s) is affixed to every Container
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holding a Retail Marijuana Product that includes all of the information required by this rule prior to transport
or transfer to another Retail Marijuana Establishment.

1.

Required Information (General). Every Retail Marijuana Products Manufacturing Facility must

ensure the following information is affixed to every Container holding a Retail Marijuana Product:

a.

The license number of the Retail Marijuana Cultivation Facility(-ies) where the Retall
Marijuana used to produce the Retail Marijuana Product was grown;

The Production Batch Number(s) of Retail Marijuana concentrate(s) used in the
production of the Retail Marijuana Product.

The license number of the Retail Marijuana Products Manufacturing Facility that produced
the Retail Marijuana Product.

The Production Batch Number(s) assigned to the Retail Marijuana Product.
A statement about whether the Container is Child-Resistant.
A clear set of usage instructions for non-Edible Retail Marijuana Product.

A complete list of all nonorganic pesticides, fungicides, and herbicides used during the
cultivation of the Retail Marijuana used to produce the Retail Marijuana Product.

A complete list of solvents and chemicals used in the creation of any Retail Marijuana
concentrate that was used to produce the Retail Marijuana Product.

Required Information (Edible Retail Marijuana Product). Every Retail Marijuana Products

Manufacturing Facility must ensure that the following information or statement is affixed to every
Container holding an Edible Retail Marijuana Product:

a.

Ingredient List. A list of all ingredients used to manufacture the Edible Retail Marijuana
Product; which may include a list of any potential allergens contained within.

Statement Regarding Refrigeration. If the Retail Marijuana Product is perishable, a
statement that the Retail Marijuana Product must be refrigerated.

Serving Size Statement. “The standardized serving size for this product includes no
more than ten milligrams of active THC.”

Statement of Expiration Date. A product expiration date, for perishable Retail Marijuana
Product, upon which the product will no longer be fit for consumption, or a use-by-date,
upon which the product will no longer be optimally fresh. Once a label with a use-by or
expiration date has been affixed to a Container holding a Retail Marijuana Product, a
Licensee shall not alter that date or affix a new label with a later use-by or expiration date.

Permissive Information (Edible Retail Marijuana Product). Every Retail Marijuana Products
Manufacturing Facility may affix a label(s) with the following information to every Container holding
an Edible Retail Marijuana Product:
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a. The Retail Marijuana Product’'s compatibility with dietary restrictions; and

b. A nutritional fact panel that, if included, must be based on the number of THC servings
within the Container.

4, Required Statement When Contaminant Tests are Performed. Every Retail Marijuana Products
Manufacturing Facility must ensure that a label is affixed to each Container holding a Retail
Marijuana Product with a statement asserting that the Retail Marijuana Product was tested for
contaminants and the results of those tests, if:

a. A Retail Marijuana Testing Facility(ies) tested every Harvest Batch used to produce the
Retail Marijuana Product for (1) molds, mildew and filth; (2) microbials; (3) herbicides,
pesticides and fungicides, (4) and harmful chemicals;

b. A Retail Marijuana Testing Facility tested every Production Batch of Retail Marijuana
concentrate used to produce the Retail Marijuana Product for residual solvents, poisons
or toxins; and

c. A Retail Marijuana Testing Facility(ies) tested the Production Batch of the Retalil
Marijuana Product for microbials and molds, mildew and filth.

5. Required Statement if Cannabinoid Potency is Tested. If a Retail Marijuana Testing Facility tested
the Production Batch of the Retail Marijuana Product within the Container for potency, then every
Retail Marijuana Products Manufacturing Facility must ensure that a label is affixed to the
Container with a potency profile expressed in milligrams and the number of THC servings within
the Container.

6. Required Statement When No Containment Testing is Completed. Every Retail Marijuana
Products Manufacturing Facility must ensure that a label is affixed to each Container that holds a
Retail Marijuana Product with the statement: “The marijuana product contained within this
package has not been tested for contaminants.” unless:

a. A Retail Marijuana Testing Facility(ies) tested every Harvest Batch used to produce the
Retail Marijuana Product for (1) molds, mildew and filth; (2) microbials; (3) herbicides,
pesticides and fungicides, (4) and harmful chemicals;

b. A Retail Marijuana Testing Facility tested every Production Batch of Retail Marijuana
concentrate used to produce the Retail Marijuana Product for residual solvents, poisons
or toxins; and

c. A Retail Marijuana Testing Facility(ies) tested the Production Batch of the Retalil
Marijuana Product for microbials and molds, mildew and filth.

7. Required Statement When No Potency Testing Completed. If a Retail Marijuana Testing Facility
did not test the Production Batch of the Retail Marijuana Product within a Container for potency,
then every Retail Marijuana Products Manufacturing Facility must ensure that a label is affixed to
the Container with the a statement: “The marijuana product contained within this package has
not been tested for potency, consume with caution.”
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C. Labeling of Retail Marijuana Product Shipping Containers by Retail Marijuana Products Manufacturing
Facility. Prior to transporting or transferring any Retail Marijuana Product to another Retail Marijuana
Establishment, a Retail Marijuana Manufacturing Products Facility must ensure that a label is affixed to a
Shipping Container holding Retail Marijuana Product that includes all of the information required by this rule.
A Retail Marijuana Products Manufacturing Facility must include the following information on every Shipping
Container:

1. The number of Containers holding a Retail Marijuana Product within the Shipping Container; and

2. The license number of the Retail Marijuana Products Manufacturing Facility(-ies) that produced the
Retail Marijuana Product within the Shipping Container.

Basis and Purpose - R 1005

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-202(3)(a)(IV), 12-43.4-
202(3)(a)(VIl), 12-43.4-402(4), and 25-4-1614(3)(a), C.R.S. Authority also exists in the Colorado Constitution at
Article XVIII, Subsection 16(5)(a)(VI). The purpose of this rule is to ensure that the labeling on each Container of
Retail Marijuana includes necessary and relevant information for consumers, does not include health and physical
benefit claims, is easily accessible to consumers, and is clear and noticeable. In addition, this rule clarifies basic
packaging requirements. Further, the State Licensing Authority believes based on written and oral comments it has
received through the rulemaking process that prohibiting labels that are intended to target individuals under the age
of 21 and requiring child-resistant packaging is of a state wide concern and would assist in limiting exposure and
diversion to minors. The State Licensing Authority wants to ensure the regulated community employs proper labeling
techniques to all Retail Marijuana as this is a public health and safety concern.

R 1005 - Packaging and Labeling of Retail Marijuana by a Retail Marijuana Store

A. Packaging of Retail Marijuana by a Retail Marijuana Store. A Retail Marijuana Store must ensure that all
Retail Marijuana is placed within a Container prior to sale to a consumer. If the Container is not Child-
Resistant, the Retail Marijuana Store must place the Container within an Exit Package that is Child-
Resistant

B. Labeling of Retail Marijuana by a Retail Marijuana Store. A Retail Marijuana Store must affix all of the
information required by this rule to every Container in which Retail Marijuana is placed prior to sale to a
consumer:

1. A Retail Marijuana Store must include the following information on every Container:

a. The license number of the Retail Marijuana Cultivation Facility(-ies) where the Retalil
Marijuana was grown;

b. The license number of the Retail Marijuana Store that sold the Retail Marijuana to the
consumer;

c. The Identity Statement and Standardized Graphic Symbol of the Retail Marijuana Store
that sold the Retail Marijuana to the consumer. A Licensee may elect to have its Identity
Statement also serve as its Standardized Graphic Symbol for purposes of complying with
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this rule. The Licensee shall maintain a record of its Identity Statement and Standardized
Graphic Symbol and make such information available to the State Licensing Authority
upon request;

d. The Harvest Batch Number(s) assigned to the Retail Marijuana within the Container;
e. The date of sale to the consumer;

f.  The net weight, in grams to at least the tenth of a gram, of the Retail Marijuana prior to its
placement in the Container;

g. The Universal Symbol, indicating that the Container holds marijuana, which must be no
smaller than ¥ of an inch by % of an inch;

h.  The following warning statements:

i.  “There may be health risks associated with the consumption of this
product.”

ii. “This product is intended for use by adults 21 years and older. Keep out of
the reach of children.”

jii. “This product is unlawful outside the State of Colorado.”

iv. “There may be additional health risks associated with the consumption of
this product for women who are pregnant, breastfeeding, or planning on
becoming pregnant.”

v. “Do not drive or operate heavy machinery while using marijuana.”

i. A complete list of all nonorganic pesticides, fungicides, and herbicides used during the
cultivation of the Retail Marijuana.

2. Required Statement When Tests are Performed. If a Retail Marijuana Testing Facility(-ies)
conducted a test(s) on a Harvest Batch, then a Retail Marijuana Store must ensure that a label is
affixed to a Container holding any Retail Marijuana from that Harvest Batch with the results of that
test. The type of information that must be labeled shall be limited to the following:

a. A cannabinoid potency profile expressed as a range of percentages that extends from the
lowest percentage to highest percentage of concentration for each cannabinoid listed from
every test conducted on that strain of Retail Marijuana cultivated by the same Retalil
Marijuana Cultivation Facility within the last three months.

b. A statement that the product was tested for contaminants, provided that tests for the
following contaminants were conducted: (1) molds, mildew and filth; (2) microbials, (3)
herbicides, pesticides, and fungicides, and (4) harmful chemicals.

3. Required Statement When Potency Tests Are Not Performed. If a Retail Marijuana Testing
Facility(ies) did not test a Harvest Batch for potency, then a Retail Marijuana Store must ensure
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that a label is affixed to a Container holding any Retail Marijuana from that Harvest Batch with
following the statement: “The marijuana contained within this package has not been tested for
potency, consume with caution.”

4, Required Statement When Contaminant Tests Are Not Performed. If a Retail Marijuana Testing
Facility(-ies) did not test a Harvest Batch for (1) molds, mildew and filth; (2) microbials, (3)
herbicides, pesticides, and fungicides, and (4) harmful chemicals, then a Retail Marijuana Store
must ensure that a label is affixed to a Container holding any Retail Marijuana from that Harvest
Batch with the following statement: “The marijuana contained within this package has not
been tested for contaminants.”

Basis and Purpose - R 1006

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-202(3)(a)(IV), 12-43.4-
202(3)(a)(VIl), 12-43.4-402(4), and 25-4-1614(3)(a), C.R.S. Authority also exists in the Colorado Constitution at
Article XVIII, Subsection 16(5)(a)(VI). The purpose of this rule is to ensure that the labeling on each Container
holding a Retail Marijuana Product includes necessary and relevant information for consumers, does not include
health and physical benefit claims, is easily accessible to consumers, and is clear and noticeable. In addition, this
rule clarifies basic packaging requirements. Further, the State Licensing Authority believes based on written and oral
comments it has received through the rulemaking process that prohibiting labels that are intended to target
individuals under the age of 21 and requiring child-resistant packaging is of a state wide concern and would assist in
limiting exposure and diversion to minors. The State Licensing Authority wants to ensure the regulated community
employs proper labeling techniques to each Retail Marijuana Product as this is a public health and safety concern.

R 1006 — Packaging and Labeling of Retail Marijuana Product by a Retail Marijuana Store

A. Packaging of Retail Marijuana Product by a Retail Marijuana Store. A Retail Marijuana Store must ensure
that each Retail Marijuana Product is placed within a Container prior to sale to a consumer. If the Container
is not Child-Resistant, the Retail Marijuana Store must place the Container within an Exit Package that is
Child-Resistant.

B. Labeling of Retail Marijuana Product by a Retail Marijuana Store. Every Retail Marijuana Store must ensure
that a label(s) is affixed to every Container holding a Retail Marijuana Product that includes all of the
information required by this rule prior to sale to a consumer:

1. Required Information (General). Every Retail Marijuana Store must ensure the following
information is affixed to every Container holding a Retail Marijuana Product:

a.  The license number of the Retail Marijuana Cultivation Facility(-ies) where the Retail
Marijuana used to produce the Retail Marijuana Product was grown;

b.  The Production Batch Number(s) assigned to the Retail Marijuana concentrate used to
produce the Retail Marijuana Product;

c.  The license number of the Retail Marijuana Products Manufacturing Facility that produced
the Retail Marijuana Product;
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The Production Batch Number(s) assigned to the Retail Marijuana Product;

The license number of the Retail Marijuana Store that sold the Retail Marijuana Product to
the consumer;

A statement about whether the Container is Child-Resistant;

The Identity Statement and Standardized Graphic Symbol of the Retail Marijuana Store
that sold the Retail Marijuana Product to the consumer. A Licensee may elect to have its
Identity Statement also serve as its Standardized Graphic Symbol for purposes of
complying with this rule. The Licensee shall maintain a record of its Identity Statement
and Standardized Graphic Symbol and make such information available to the State
Licensing Authority upon request;

The date of sale to the consumer;
The following warning statements:

i.  “There may be health risks associated with the consumption of this
product.”

ii. “This product is intended for use by adults 21 years and older. Keep out of
the reach of children.”

jii. “This product is unlawful outside the State of Colorado.”
iv. “This product is infused with marijuana.”

v. “This product was produced without regulatory oversight for health, safety,
or efficacy.”

vi. “The intoxicating effects of this product may be delayed by two or more
hours.”

vii. “There may be additional health risks associated with the consumption of
this product for women who are pregnant, breastfeeding, or planning on
becoming pregnant.”

viii. “Do not drive a motor vehicle or operate heavy machinery while using
marijuana.”

The Universal Symbol, indicating that the Container holds marijuana, which must be no
smaller than ¥ of an inch by % of an inch;

A clear set of instructions for proper usage for non-Edible Retail Marijuana Product;

A complete list of all nonorganic pesticides, fungicides, and herbicides used during the
cultivation of the Retail Marijuana used to produce the Retail Marijuana Product; and
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2.

m. A complete list of solvents and chemicals used in the creation of any Retail Marijuana
concentrate used in the produce of the Retail Marijuana Product.

Required Information (Edible Retail Marijuana Product). Every Retail Marijuana Store must ensure
that the following information or statement is affixed to every Container holding an Edible Retalil
Marijuana Product:

a. Ingredient List. A list of all ingredients used to manufacture the Edible Retail Marijuana
Product; which may include a list of any potential allergens contained within.

b. Statement Regarding Refrigeration. If the Retail Marijuana Product is perishable, a
statement that the Retail Marijuana Product must be refrigerated.

c. Serving Size Statement. “The standardized serving size for this product includes no
more than ten milligrams of active THC.”

d. Statement of Expiration Date. A product expiration date, for perishable Retail Marijuana
Product, upon which the product will no longer be fit for consumption, or a use-by-date,
upon which the product will no longer be optimally fresh. Once a label with a use-by or
expiration date has been affixed to a Container holding a Retail Marijuana Product, a
Licensee shall not alter that date or affix a new label with a later use-by or expiration date.

Permissive Information (Edible Retail Marijuana Product). Every Retail Marijuana Store may affix a
label(s) with the following information to every Container holding an Edible Retail Marijuana
Product:

a. The Retail Marijuana Product's compatibility with dietary restrictions; and

b. A nutritional fact panel that, if included, must be based on the number of THC servings
within the Container.

Required Statement When Contaminant Tests are Performed. Every Retail Marijuana Store must
ensure that a label is affixed to each Container holding a Retail Marijuana Product with a statement
asserting that the Retail Marijuana Product was tested for contaminants and the results of those
tests, if:

a. A Retail Marijuana Testing Facility(ies) tested every Harvest Batch used to produce the
Retail Marijuana Product for (1) molds, mildew and filth; (2) microbials; (3) herbicides,
pesticides and fungicides, (4) and harmful chemicals;

b. A Retail Marijuana Testing Facility tested every Production Batch of Retail Marijuana
concentrate used to produce the Retail Marijuana Product for residual solvents, poisons
or toxins; and

c. A Retall Marijuana Testing Facility(ies) tested the Production Batch of the Retail
Marijuana Product for microbials and molds, mildew and filth.

Required Statement if Cannabinoid Potency is Tested. If a Retail Marijuana Testing Facility tested
the Production Batch of the Retail Marijuana Product within the Container for potency, then every
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Retail Marijuana Store must ensure that a label is affixed to the Container with a potency profile
expressed milligrams and the number of THC servings within the Container.

6. Required Statement When No Containment Testing is Completed. Every Retail Marijuana Store
must ensure that a label is affixed to each Container that holds a Retail Marijuana Product with the
statement: “The marijuana product contained within this package has not been tested for
contaminants.” unless:

a. A Retail Marijuana Testing Facility(ies) tested every Harvest Batch used to produce the
Retail Marijuana Product for (1) molds, mildew and filth; (2) microbials; (3) herbicides,
pesticides and fungicides, (4) and harmful chemicals;

b. A Retail Marijuana Testing Facility tested every Production Batch of Retail Marijuana
concentrate used to produce the Retail Marijuana Product for residual solvents, poisons
or toxins; and

c. A Retall Marijuana Testing Facility(ies) tested the Production Batch of the Retail
Marijuana Product for microbials and molds, mildew and filth.

7. Required Statement When No Potency Testing Completed. If a Retail Marijuana Testing Facility
did not test the Production Batch of the Retail Marijuana Product within a Container for potency,
then every Retail Marijuana Store must ensure that a label is affixed to the Container with the a
statement; “The marijuana product contained within this package has not been tested for
potency, consume with caution.”

Basis and Purpose - R 1007

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-202(3)(a)(IV), 12-43.4-
202(3)(a)(VIl), 12-43.4-402(4), and 25-4-1614(3)(a), C.R.S. Authority also exists in the Colorado Constitution at
Article XVIII, Subsection 16(5)(a)(Vl). The purpose of this rule is to ensure that the labeling on each Container
holding a Retail Marijuana concentrate includes necessary and relevant information for consumers, does not include
health and physical benefit claims, is easily accessible to consumers, and is clear and noticeable. In addition, this
rule clarifies basic packaging requirements. Further, the State Licensing Authority believes based on written and oral
comments it has received through the rulemaking process that prohibiting labels that are intended to target
individuals under the age of 21 and requiring child-resistant packaging is of a state wide concern and would assist in
limiting exposure and diversion to minors. The State Licensing Authority wants to ensure the regulated community
employs proper labeling techniques to each Retail Marijuana concentrate as this is a public health and safety
concern.

R 1007 - Packaging and Labeling of Retail Marijuana Concentrates by a Retail Marijuana Store

A. Packaging of Retail Marijuana Concentrates by a Retail Marijuana Cultivation Facility. A Retail Marijuana
Store must ensure that all Retail Marijuana concentrates are placed within a Container prior to sale to a
consumer. If the Container is not Child-Resistant, the Retail Marijuana Store must place the Container
within an Exit Package that is Child-Resistant.
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B. Labeling of Retail Marijuana Concentrates by Retail Marijuana Stores. Every Retail Marijuana Store must
ensure that a label(s) is affixed to every Container holding Retail Marijuana concentrate that includes all of
the information required by this rule prior to sale to a consumer:

1. Every Retail Marijuana Store must ensure the following information is affixed to every Container
holding a Retail Marijuana concentrate:

a. The license number of the Retail Marijuana Cultivation Facility(-ies) where the Retalil
Marijuana used to produce the Retail Marijuana concentrate within the Container was
grown;

b. The license number of the Retail Marijuana Cultivation Facility or Retail Marijuana
Products Manufacturing Facility that produced the Retail Marijuana concentrate;

c. The Production Batch Number assigned to the Retail Marijuana concentrate;

d. The license number of the Retail Marijuana Store that sold the Retail Marijuana Product to
the consumer;

e. The net weight, in grams to at least the tenth of a gram, of the Retail Marijuana
concentrate prior to its placement in the Container;

f.  The date of sale to the consumer;
g. The following warning statements:

i.  “There may be health risks associated with the consumption of this
product.”

ii. “This product is intended for use by adults 21 years and older. Keep out of
the reach of children.”

jii. “This product is unlawful outside the State of Colorado.”
iv. “This product contains marijuana.”

v. “This product was produced without regulatory oversight for health, safety,
or efficacy.”

vi. “There may be additional health risks associated with the consumption of
this product for women who are pregnant, breastfeeding, or planning on
becoming pregnant.”

vii. “Do not drive a motor vehicle or operate heavy machinery while using
marijuana.”

h. The Universal Symbol, indicating that the Container holds marijuana, which must be no
smaller than % of an inch by % of an inch;
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2.

i. A complete list of all nonorganic pesticides, fungicides, and herbicides used during the
cultivation of the Retail Marijuana used to produce the Retail Marijuana concentrate; and

j- A complete list of solvents and chemicals used to produce the Retail Marijuana
Concentrate.

Every Retail Marijuana Store must ensure that a label is affixed to a Container in which a Retail
Marijuana concentrate is placed that contains a statement asserting that the Retail Marijuana
concentrate within was tested for contaminants and the results of those tests, if:

a. A Retail Marijuana Testing Facility(ies) tested every Harvest Batch used to produce the
Retail Marijuana concentrate for (1) molds, mildew and filth; (2) microbials; (3) herbicides,
pesticides and fungicides, (4) and harmful chemicals; and

b. A Retail Marijuana Testing Facility tested the Production Batch of the Retail Marijuana
concentrate for residual solvents, poisons or toxins.

Required Statement When Potency Testing is Performed. If a Retail Marijuana Testing Facility
tested the Production Batch of the Retail Marijuana concentrate within a Container for potency,
then every Retail Marijuana Store must ensure that a label is affixed to the Shipping Container with
a cannabinoid potency profile expressed as a percentage.

Required Statement When Contaminant Tests Are Not Performed. Every Retail Marijuana Store
must ensure that a label is affixed to each Container that holds a Retail Marijuana concentrate with
the statement: “The marijuana concentrate contained within this package has not been
tested for contaminants.” unless:

a. A Retail Marijuana Testing Facility(ies) tested every Harvest Batch used to produce the
Retail Marijuana concentrate for (1) molds, mildew and filth; (2) microbials; (3) herbicides,
pesticides and fungicides, (4) and harmful chemicals; and

b. A Retail Marijuana Testing Facility tested the Production Batch of the Retail Marijuana
concentrate for residual solvents, poisons or toxins.

Required Statement When Potency Testing Is Not Performed. If a Retail Marijuana Testing Facility
did not test the Production Batch of the Retail Marijuana concentrate within a Shipping Container
for potency, then every Retail Marijuana Store must ensure a label is affixed to the Container with
the statement: “The marijuana concentrate contained within this package has not been
tested for potency, consume with caution.”
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R 1100 Series - Signage and Advertising
Basis and Purpose — R 1102

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-202(3)(c)(l), and 12-43.4-
901(4)(b), C.R.S. Authority also exists in the Colorado Constitution at Article XVIII, Subsection 16(5)(a)(VIIl). The
purpose of this rule is to clearly delineate that a Retail Marijuana Establishment is not permitted to make deceptive,
false, or misleading statements in Advertising materials or on any product or document provided to a consumer.

R 1102 — Advertising General Requirement: No Deceptive, False or Misleading Statements

A Retail Marijuana Establishment shall not engage in Advertising that is deceptive, false, or misleading. A
Retail Marijuana Establishment shall not make any deceptive, false, or misleading assertions or statements
on any product, any sign, or any document provided to a consumer.

Basis and Purpose R 1103

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-202(3)(c)(l), and 12-43.4-
901(4)(b), C.R.S. Authority also exists throughout Article XVIII, Section 16 of the Colorado Constitution. The
purpose of this rule is to clarify the definition of the term “minor” as used in the Retail Code and these rules.

R 1103 - The Term “Minor” as Used in the Retail Code and These Rules

The term “minor” as used in the Retail Code and these rules means an individual under the age of 21.

Basis and Purpose - R 1104

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b) and 12-43.4-202(3)(c)(l), C.R.S.
Authority also exists in the Colorado Constitution at Article XVIII, Subsections 16(5)(a)(V) and (5)(@)(VIll). The
purpose of this rule is to clarify the restrictions applicable to television Advertising.

The operation of Retail Marijuana Establishments in Colorado is authorized solely within the narrow confines of the
Colorado Constitution, Article XVIII, Section 16. Article XVIII, Section 16 of the Colorado Constitution prohibits the
purchase, possession and consumption of Retail Marijuana by those under the age of 21. See for example Colo.
Const. art XVIII, 816(1)(a), (L)(b)(1), (L)(b)(I), 2)(b), (3), (4), (5)(@)(V), (5)(c), and 6(c). The Colorado Constitution calls
for the regulation of marijuana “in a manner similar to alcohol” in certain key respects. Colo. Const. Art. XVIII,
816(1)(b). The constitutionally mandated regulatory scheme governing Retail Marijuana Establishments must include
rules establishing restrictions on the advertising and display of marijuana and marijuana product, and must include
requirements to prevent the sale or diversion of marijuana and marijuana product to persons under the age of 21.
Colo. Const. Art. XVIII, 816(5)(a)(V) and (VII). Through the Retail Code adopted in 2013, the Colorado General
Assembly provided further direction regarding mandated advertising restrictions. See §12-43.4-202(3)(c), C.R.S.
The Retail Code requires the State Licensing Authority to promulgate rules on the subject of signage, marketing and
advertising restrictions that include but are not limited to a prohibition on mass-market campaigns that have a high
likelihood of reaching minors. See 812-43.4-202(3)(c)(l), C.R.S. Through the rulemaking process, the State
Licensing Authority received extensive comments reflecting the strong influence advertising has on minors’ decision-
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making with regard to substance use and abuse. Nearly all live testimony at the rulemaking hearing requested less
restrictive advertising rules, but written commentary included multiple perspectives. The written and oral testimony
and commentary included a variety of recommended standards for determining when advertising has a high
likelihood of reaching minors. Voluntary standards adopted by the alcohol industry direct the industry to refrain from
advertising where more than approximately 30 percent of the audience is reasonably expected to be under the age of
21. After reviewing the rulemaking record, the State Licensing Authority has determined that in order to prevent
advertising that has a high likelihood of reaching minors, it is appropriate to model the Retail Marijuana Advertising
restrictions on this voluntary standard used by the alcohol industry. This standard is consistent with the directive in
the state constitution to regulate marijuana in a manner that is similar to alcohol, while also recognizing that the legal
status of the marijuana industry and the legal status of the liquor industry are not the same. These rules apply to
Advertising as defined in Rule R 103. Advertising includes marketing but not labeling. Advertising includes only those
promotions, positive statements or endorsements that are obtained in exchange for consideration. The State
Licensing Authority will continue to evaluate the best way to implement the state constitutional directive to establish
appropriate advertising restrictions for this emerging industry, and will in particular continue to monitor and evaluate
advertising, marketing and signage to protect the interests of those under the age of 21 and to prevent underage use
of marijuana.

R 1104 —Advertising: Television

A. Television Defined. As used in this rule, the term “television” means a system for transmitting visual images
and sound that are reproduced on screens, and includes broadcast, cable, on-demand, satellite, or internet
programming. Television includes any video programming downloaded or streamed via the internet.

B. Television Advertising. A Retail Marijuana Establishment shall not utilize television Advertising unless the
Retail Marijuana Establishment has reliable evidence that no more than 30 percent of the audience for the
program on which the Advertising is to air is reasonably expected to be under the age of 21.

Basis and Purpose - R 1105

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b) and 12-43.4-202(3)(c)(l), C.R.S.
Authority also exists in the Colorado Constitution at Article XVIII Subsections 16(5)(a)(V) and (5)(a)(VIll). The
purpose of this rule is to clarify the restrictions applicable to radio Advertising.

The operation of Retail Marijuana Establishments in Colorado is authorized solely within the narrow confines of the
Colorado Constitution, Article XVIII, Section 16. Article XVIII, Section 16 of the Colorado Constitution prohibits the
purchase, possession and consumption of Retail Marijuana by those under the age of 21. See for example Colo.
Const. art XVIII, 816(1)(a), (L)(b)(1), (L)(b)(1), 2)(b), (3), (4), (5)(a)(V), (5)(c), and 6(c). The Colorado Constitution calls
for the regulation of marijuana “in a manner similar to alcohol” in certain key respects. Colo. Const. Art. XVIII,
816(I)(b). The constitutionally mandated regulatory scheme governing Retail Marijuana Establishments must include
rules establishing restrictions on the advertising and display of marijuana and marijuana product, and must include
requirements to prevent the sale or diversion of marijuana and marijuana product to persons under the age of 21.
Colo. Const. Art. XVIII, 816(5)(a)(V) and (VIII). Through the Retail Code adopted in 2013, the Colorado General
Assembly provided further direction regarding mandated advertising restrictions. See 8§12-43.4-202(3)(c), C.R.S.
The Retail Code requires the State Licensing Authority to promulgate rules on the subject of signage, marketing and
advertising restrictions that include but are not limited to a prohibition on mass-market campaigns that have a high
likelihood of reaching minors. See 812-43.4-202(3)(c)(l), C.R.S. Through the rulemaking process, the State
Licensing Authority received extensive comments reflecting the strong influence advertising has on minors’ decision-
making with regard to substance use and abuse. Nearly all live testimony at the rulemaking hearing requested less
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restrictive advertising rules, but written commentary included multiple perspectives. The written and oral testimony
and commentary included a variety of recommended standards for determining when advertising has a high
likelihood of reaching minors. Voluntary standards adopted by the alcohol industry direct the industry to refrain from
advertising where more than approximately 30 percent of the audience is reasonably expected to be under the age of
21. After reviewing the rulemaking record, the State Licensing Authority has determined that in order to prevent
advertising that has a high likelihood of reaching minors, it is appropriate to model the Retail Marijuana Advertising
restrictions on this voluntary standard used by the alcohol industry. This standard is consistent with the directive in
the state constitution to regulate marijuana in a manner that is similar to alcohol, while also recognizing that the legal
status of the marijuana industry and the legal status of the liquor industry are not the same. These rules apply to
Advertising as defined in Rule R 103. Advertising includes marketing but not labeling. Advertising includes only those
promotions, positive statements or endorsements that are obtained in exchange for consideration. The State
Licensing Authority will continue to evaluate the best way to implement the state constitutional directive to establish
appropriate advertising restrictions for this emerging industry, and will in particular continue to monitor and evaluate
advertising, marketing and signage to protect the interests of those under the age of 21 and to prevent underage use
of marijuana.

R 1105 -Advertising: Radio

A. Radio Defined. As used in this rule, the term “radio” means a system for transmitting sound without visual
images, and includes broadcast, cable, on-demand, satellite, or internet programming. Radio includes any
audio programming downloaded or streamed via the internet.

B. Radio Advertising. A Retail Marijuana Establishment shall not engage in radio Advertising unless the Retail
Marijuana Establishment has reliable evidence that no more than 30 percent of the audience for the
program on which the Advertising is to air is reasonably expected to be under the age of 21.

Basis and Purpose - R 1106

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b) and 12-43.4-202(3)(c)(l), C.R.S.
Authority also exists in the Colorado Constitution at Article XVIII, Subsections 16(5)(a)(V) and (5)(a)(VIll). The
purpose of this rule is to clarify the restrictions applicable to Advertising in print media.

The operation of Retail Marijuana Establishments in Colorado is authorized solely within the narrow confines of the
Colorado Constitution, Article XVIII, Section 16. Article XVIII, Section 16 of the Colorado Constitution prohibits the
purchase, possession and consumption of Retail Marijuana by those under the age of 21. See for example Colo.
Const. art XVIII, 816(1)(a), (L)(b)(1), (L)(b)(I), 2)(b), (3), (4), (5)(@)(V), (5)(c), and 6(c). The Colorado Constitution calls
for the regulation of marijuana “in a manner similar to alcohol” in certain key respects. Colo. Const. Art. XVIII,
816(1)(b). The constitutionally mandated regulatory scheme governing Retail Marijuana Establishments must include
rules establishing restrictions on the advertising and display of marijuana and marijuana product, and must include
requirements to prevent the sale or diversion of marijuana and marijuana product to persons under the age of 21.
Colo. Const. Art. XVIII, 816(5)(a)(V) and (VIII). Through the Retail Code adopted in 2013, the Colorado General
Assembly provided further direction regarding mandated advertising restrictions. See §12-43.4-202(3)(c), C.R.S.
The Retail Code requires the State Licensing Authority to promulgate rules on the subject of sighage, marketing and
advertising restrictions that include but are not limited to a prohibition on mass-market campaigns that have a high
likelihood of reaching minors. See 812-43.4-202(3)(c)(l), C.R.S. Through the rulemaking process, the State
Licensing Authority received extensive comments reflecting the strong influence advertising has on minors’ decision-
making with regard to substance use and abuse. Nearly all live testimony at the rulemaking hearing requested less
restrictive advertising rules, but written commentary included multiple perspectives. The written and oral testimony
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and commentary included a variety of recommended standards for determining when advertising has a high
likelihood of reaching minors. Voluntary standards adopted by the alcohol industry direct the industry to refrain from
advertising where more than approximately 30 percent of the audience is reasonably expected to be under the age of
21. After reviewing the rulemaking record, the State Licensing Authority has determined that in order to prevent
advertising that has a high likelihood of reaching minors, it is appropriate to model the Retail Marijuana Advertising
restrictions on this voluntary standard used by the alcohol industry. This standard is consistent with the directive in
the state constitution to regulate marijuana in a manner that is similar to alcohol, while also recognizing that the legal
status of the marijuana industry and the legal status of the liquor industry are not the same. These rules apply to
Advertising as defined in Rule R 103. Advertising includes marketing but not labeling. Advertising includes only those
promotions, positive statements or endorsements that are obtained in exchange for consideration. The State
Licensing Authority will continue to evaluate the best way to implement the state constitutional directive to establish
appropriate advertising restrictions for this emerging industry, and will in particular continue to monitor and evaluate
advertising, marketing and signage to protect the interests of those under the age of 21 and to prevent underage use
of marijuana.

R 1106 —Advertising: Print Media

A Retail Marijuana Establishment shall not engage in Advertising in a print publication unless the Retail
Marijuana Establishment has reliable evidence that no more than 30 percent of the publication’s readership
is reasonably expected to be under the age of 21.

Basis and Purpose - R 1107

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b) and 12-43.4-202(3)(c)(l), C.R.S.
Authority also exists in the Colorado Constitution at Article XVIII, Subsections 16(5)(a)(V) and (5)(@)(VIll). The
purpose of this rule is to clarify the restrictions applicable to Advertising on the internet.

The operation of Retail Marijuana Establishments in Colorado is authorized solely within the narrow confines of the
Colorado Constitution, Article XVIII, Section 16. Article XVIII, Section 16 of the Colorado Constitution prohibits the
purchase, possession and consumption of Retail Marijuana by those under the age of 21. See for example Colo.
Const. art XVIII, 816(1)(a), (1)(b)(1), (1)(b)(11), 2)(b), (3), (4), (5)(V), (5)(c), and 6(c). The Colorado Constitution calls
for the regulation of marijuana “in a manner similar to alcohol” in certain key respects. Colo. Const. Art. XVIII,
816(1)(b). The constitutionally mandated regulatory scheme governing Retail Marijuana Establishments must include
rules establishing restrictions on the advertising and display of marijuana and marijuana product, and must include
requirements to prevent the sale or diversion of marijuana and marijuana product to persons under the age of 21.
Colo. Const. Art. XVIII, 816(5)(a)(V) and (VII). Through the Retail Code adopted in 2013, the Colorado General
Assembly provided further direction regarding mandated advertising restrictions. See 8§12-43.4-202(3)(c), C.R.S.
The Retail Code requires the State Licensing Authority to promulgate rules on the subject of signage, marketing and
advertising restrictions that include but are not limited to a prohibition on mass-market campaigns that have a high
likelihood of reaching minors. See 812-43.4-202(3)(c)(l), C.R.S. Through the rulemaking process, the State
Licensing Authority received extensive comments reflecting the strong influence advertising has on minors’ decision-
making with regard to substance use and abuse. Nearly all live testimony at the rulemaking hearing requested less
restrictive advertising rules, but written commentary included multiple perspectives. The written and oral testimony
and commentary included a variety of recommended standards for determining when advertising has a high
likelihood of reaching minors. Voluntary standards adopted by the alcohol industry direct the industry to refrain from
advertising where more than approximately 30 percent of the audience is reasonably expected to be under the age of
21. After reviewing the rulemaking record, the State Licensing Authority has determined that in order to prevent
advertising that has a high likelihood of reaching minors, it is appropriate to model the Retail Marijuana Advertising
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restrictions on this voluntary standard used by the alcohol industry. This standard is consistent with the directive in
the state constitution to regulate marijuana in a manner that is similar to alcohol, while also recognizing that the legal
status of the marijuana industry and the legal status of the liquor industry are not the same. These rules apply to
Advertising as defined in Rule R 103. Advertising includes marketing but not labeling. Advertising includes only those
promotions, positive statements or endorsements that are obtained in exchange for consideration. The State
Licensing Authority will continue to evaluate the best way to implement the state constitutional directive to establish
appropriate advertising restrictions for this emerging industry, and will in particular continue to monitor and evaluate
advertising, marketing and signage to protect the interests of those under the age of 21 and to prevent underage use
of marijuana.

R 1107 —Advertising: Internet

A Retail Marijuana Establishment shall not engage in Advertising via the internet unless the Retail Marijuana
Establishment has reliable evidence that no more than 30 percent of the audience for the internet web site is
reasonably expected to be under the age of 21. See also Rule R 1114 — Pop-Up Advertising.

Basis and Purpose - R 1108

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b) and 12-43.4-202(3)(c)(l), C.R.S.
Authority also exists in the Colorado Constitution at Article XVII, Subsection 16(5)(a)(VIIl). The purpose of this rule
is to clarify the restrictions applicable to Advertising in a medium designed to target out-of-state residents.

The operation of Retail Marijuana Establishments in Colorado is permitted solely within the narrow confines of the
Colorado Constitution, Article XVIII, Section 16. Colorado is one of the first two states to have authorized the
regulated growth and sale of Retail Marijuana, and it has done so in the context of a longstanding federal ban on
such activities. The State Licensing Authority finds that it is essential to regulate Retail Marijuana in the state of
Colorado in a manner that does not negatively impact the ability of other states or the federal government to enforce
their drug laws. The State Licensing Authority finds that the below restrictions on Advertising as defined in these
Retail Marijuana rules are critical to prevent the diversion of Retail Marijuana outside of the state. The State
Licensing Authority will continue to monitor and evaluate the best way to implement the state constitutional directive
to establish appropriate Advertising restrictions for this emerging industry.

R 1108 - Advertising: Targeting Out-of-State Persons Prohibited.

A Retail Marijuana Establishment shall not engage in Advertising that specifically targets Persons located
outside the state of Colorado.
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Basis and Purpose - R 1109

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-202(3)(c)(l), and 12-43.4-
901(4)(b), C.R.S. Authority also exists in the Colorado Constitution at Article XVIII, Subsection 16(5)(a)(VIll). The
purpose of this rule is to clarify the Advertising restrictions applicable to safety claims that are by nature misleading,
deceptive, or false.

R 1109 - Signage and Advertising: No Safety Claims Because Regulated by State Licensing Authority

No Retail Marijuana Establishment may engage in Advertising or utilize signage that asserts its products are
safe because they are regulated by the State Licensing Authority.

Basis and Purpose - R 1110

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-202(3)(c)(l), and 12-43.4-
901(4)(b), C.R.S. Authority also exists in the Colorado Constitution at Article XVIII, Subsection 16(5)(a)(VIll). The
purpose of this rule is to clarify the Advertising restrictions applicable to safety claims that are by nature misleading,
deceptive, or false.

R 1110- Signage and Advertising: No Safety Claims Because Tested by a Retail Marijuana Testing Facility

A Retail Marijuana Establishment may advertise that its products have been tested by a Retail Marijuana
Testing Facility, but shall not engage in Advertising or utilize signage that asserts its products are safe
because they are tested by a Retail Marijuana Testing Facility.

Basis and Purpose - R 1111

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b) and 12-43.4-202(3)(c)(l), C.R.S.
Authority also exists in the Colorado Constitution at Article XVIII, Subsections 16(5)(a)(V) and (5)(a)(VIll). The
purpose of this rule is to clarify the restrictions applicable to outdoor Advertising and signage.

The operation of Retail Marijuana Establishments in Colorado is authorized solely within the narrow confines of the
Colorado Constitution, Article XVIII, Section 16. Article XVIII, Section 16 of the Colorado Constitution prohibits the
purchase, possession and consumption of Retail Marijuana by those under the age of 21. See for example Colo.
Const. art XVIII, 816(1)(a), (1)(b)(1), (1)(b)(I1), 2)(b), (3), (4), (5)(V), (5)(c), and 6(c). The Colorado Constitution calls
for the regulation of marijuana “in a manner similar to alcohol” in certain key respects. Colo. Const. Art. XVIII,
816(1)(b). The constitutionally mandated regulatory scheme governing Retail Marijuana Establishments must include
rules establishing restrictions on the advertising and display of marijuana and marijuana product, and must include
requirements to prevent the sale or diversion of marijuana and marijuana product to persons under the age of 21.
Colo. Const. Art. XVIII, §16(5)(a)(V) and (VII). Through the Retail Code adopted in 2013, the Colorado General
Assembly provided further direction regarding mandated advertising restrictions. See 8§12-43.4-202(3)(c), C.R.S.
The Retail Code requires the State Licensing Authority to promulgate rules on the subject of signage, marketing and
advertising restrictions that include but are not limited to a prohibition on mass-market campaigns that have a high
likelihood of reaching minors. See 812-43.4-202(3)(c)(l), C.R.S. Through the rulemaking process, the State
Licensing Authority received extensive comments reflecting the strong influence advertising has on minors’ decision-
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making with regard to substance use and abuse. Nearly all live testimony at the rulemaking hearing requested less
restrictive advertising rules, but written commentary included multiple perspectives. The written and oral testimony
and commentary included a variety of recommended standards for determining when advertising has a high
likelihood of reaching minors. Voluntary standards adopted by the alcohol industry direct the industry to refrain from
advertising where more than approximately 30 percent of the audience is reasonably expected to be under the age of
21. After reviewing the rulemaking record, the State Licensing Authority has determined that in order to prevent
advertising that has a high likelihood of reaching minors, it is appropriate to model the Retail Marijuana Advertising
restrictions on this voluntary standard used by the alcohol industry. This standard is consistent with the directive in
the state constitution to regulate marijuana in a manner that is similar to alcohol, while also recognizing that the legal
status of the marijuana industry and the legal status of the liquor industry are not the same. These rules apply to
Advertising as defined in Rule R 103. Advertising includes marketing but not labeling. Advertising includes only those
promotions, positive statements or endorsements that are obtained in exchange for consideration. The State
Licensing Authority will continue to evaluate the best way to implement the state constitutional directive to establish
appropriate advertising restrictions for this emerging industry, and will in particular continue to monitor and evaluate
advertising, marketing and signage to protect the interests of those under the age of 21 and to prevent underage use
of marijuana.

R 1111~ Signage and Advertising: Outdoor Advertising

A. Local Ordinances. In addition to any requirements within these rules, a Retail Marijuana Establishment shall
comply with any applicable local ordinances regulating signs and Advertising.

B. Outdoor Advertising Generally Prohibited. Except as otherwise provided in this rule, it shall be unlawful for
any Retail Marijuana Establishment to engage in Advertising that is visible to members of the public from
any street, sidewalk, park or other public place, including Advertising utilizing any of the following media:
any billboard or other outdoor general Advertising device; any sign mounted on a vehicle, any hand-held or
other portable sign; or any handbill, leaflet or flier directly handed to any person in a public place, left upon a
motor vehicle, or posted upon any public or private property without the consent of the property owner.

C. Exception. The prohibitions set forth in this rule shall not apply to any fixed sign that is located on the same
zone lot as a Retail Marijuana Establishment and that exists solely for the purpose of identifying the location
of the Retail Marijuana Establishment and otherwise complies with any applicable local ordinances.

Basis and Purpose - R 1112

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b) and 12-43.4-202(3)(c)(l), C.R.S.
Authority also exists in the Colorado Constitution at Article XVIII, Subsections 16(5)(a)(V) and (5)(a)(VIll). The
purpose of this rule is to prohibit signage and Advertising that has a high likelihood of reaching individuals under the
age of 21.

The operation of Retail Marijuana Establishments in Colorado is authorized solely within the narrow confines of the
Colorado Constitution, Article XVIII, Section 16. Article XVIII, Section 16 of the Colorado Constitution prohibits the
purchase, possession and consumption of Retail Marijuana by those under the age of 21. See for example Colo.
Const. art XVIII, 816(1)(a), (1)(b)(1), (1)(b)(I1), 2)(b), (3), (4), (5)(V), (5)(c), and 6(c). The Colorado Constitution calls
for the regulation of marijuana “in a manner similar to alcohol” in certain key respects. Colo. Const. Art. XVIII,
816(1)(b). The constitutionally mandated regulatory scheme governing Retail Marijuana Establishments must include
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rules establishing restrictions on the advertising and display of marijuana and marijuana product, and must include
requirements to prevent the sale or diversion of marijuana and marijuana product to persons under the age of 21.
Colo. Const. Art. XVIII, 816(5)(a)(V) and (VII). Through the Retail Code adopted in 2013, the Colorado General
Assembly provided further direction regarding mandated advertising restrictions. See 8§12-43.4-202(3)(c), C.R.S.
The Retail Code requires the State Licensing Authority to promulgate rules on the subject of signage, marketing and
advertising restrictions that include but are not limited to a prohibition on mass-market campaigns that have a high
likelihood of reaching minors. See 812-43.4-202(3)(c)(l), C.R.S. Through the rulemaking process, the State
Licensing Authority received extensive comments reflecting the strong influence advertising has on minors’ decision-
making with regard to substance use and abuse. Nearly all live testimony at the rulemaking hearing requested less
restrictive advertising rules, but written commentary included multiple perspectives. The written and oral testimony
and commentary included a variety of recommended standards for determining when advertising has a high
likelihood of reaching minors. Voluntary standards adopted by the alcohol industry direct the industry to refrain from
advertising where more than approximately 30 percent of the audience is reasonably expected to be under the age of
21. After reviewing the rulemaking record, the State Licensing Authority has determined that in order to prevent
advertising that has a high likelihood of reaching minors, it is appropriate to model the Retail Marijuana Advertising
restrictions on this voluntary standard used by the alcohol industry. This standard is consistent with the directive in
the state constitution to regulate marijuana in a manner that is similar to alcohol, while also recognizing that the legal
status of the marijuana industry and the legal status of the liquor industry are not the same. These rules apply to
Advertising as defined in Rule R 103. Advertising includes marketing but not labeling. Advertising includes only those
promotions, positive statements or endorsements that are obtained in exchange for consideration. The State
Licensing Authority will continue to evaluate the best way to implement the state constitutional directive to establish
appropriate advertising restrictions for this emerging industry, and will in particular continue to monitor and evaluate
advertising, marketing and signage to protect the interests of those under the age of 21 and to prevent underage use
of marijuana.

R 1112- Signage and Advertising: No Content That Targets Minors

A Retail Marijuana Establishment shall not include in any form of Advertising or signage any content that
specifically targets individuals under the age of 21, including but not limited to cartoon characters or similar
images.

Basis and Purpose - R 1113

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b) and 12-43.4-202(3)(c)()(F), C.R.S.
Authority also exists in the Colorado Constitution at Article XVIII, Subsection 16(5)(a)(V) and 16(5)(a)(VIIl). The
purpose of this rule is to clarify the Advertising restrictions applicable to marketing directed toward location-based
devices.

The operation of Retail Marijuana Establishments in Colorado is authorized solely within the narrow confines of the
Colorado Constitution, Article XVIII, Section 16. Article XVIII, Section 16 of the Colorado Constitution prohibits the
purchase, possession and consumption of Retail Marijuana by those under the age of 21. See for example Colo.
Const. Art XVIII, §16(1)(a), (1)(b)(1), (1)(b)(I), 2)(b), (3), (4), (5)(@)(V), (5)(c), and 6(c). The Colorado Constitution
calls for the regulation of marijuana “in a manner similar to alcohol” in certain key respects. Colo. Const. Art. XVIII,
816(I)(b). The constitutionally mandated regulatory scheme governing Retail Marijuana Establishments must include
rules establishing restrictions on the advertising and display of marijuana and marijuana product, and must include
requirements to prevent the sale or diversion of marijuana and marijuana product to persons under the age of 21.
Colo. Const. Art. XVIII, §16(5)(a)(V) and (VIll). Through the Retail Code adopted in 2013, the Colorado General
Assembly provided further direction regarding mandated advertising restrictions. See 812-43.4-202(3)(c), C.R.S.
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The Retail Code requires the State Licensing Authority to promulgate rules on the subject of signage, marketing and
advertising restrictions that include but are not limited to a prohibition on mass-market campaigns that have a high
likelihood of reaching minors. Through the rulemaking process, the State Licensing Authority received extensive
comments reflecting the strong influence advertising has on minors’ decision-making with regard to substance use
and abuse. Nearly all live testimony at the rulemaking hearing requested less restrictive advertising rules, but written
commentary included multiple perspectives. The State Licensing Authority finds that the restrictions contained in this
rule are necessary to prevent Advertising and signage that has a high likelihood of reaching minors. See §12-43.4-
202(3)(c), C.R.S. The language in this rule was taken from the list of discretionary rules articulated by the General
Assembly in House Bill 13-1317. See 812-43.4-202(3)(c)(1)(F), C.R.S. The State Licensing Authority will continue to
evaluate the best way to implement the state constitutional directive to establish appropriate advertising restrictions
for this emerging industry, and will in particular continue to monitor and evaluate advertising, marketing and signage
to protect the interests of those under the age of 21 and to prevent underage use of marijuana.

R 1113 - Advertising: Advertising via Marketing Directed Toward Location-Based Devices

A Retail Marijuana Establishment shall not engage in Advertising via marketing directed towards location-
based devices, including but not limited to cellular phones, unless the marketing is a mobile device
application installed on the device by the owner of the device who is 21 year of age or older and includes a
permanent and easy opt-out feature.

Basis and Purpose - R 1114

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b) and 12-43.4-202(3)(c)()(C), C.R.S.
Authority also exists in the Colorado Constitution at Article XVIII, Subsection 16(5)(a)(V) and (5)(@)(VIll). The
purpose of this rule is to clarify the Advertising restrictions applicable to pop-up Advertising.

The operation of Retail Marijuana Establishments in Colorado is authorized solely within the narrow confines of the
Colorado Constitution, Article XVIII, Section 16. Article XVIII, Section 16 of the Colorado Constitution prohibits the
purchase, possession and consumption of Retail Marijuana by those under the age of 21. See for example Colo.
Const. art XVIII, §16(1)(a), (1)(b)(1), (1)(b)(IN), 2)(b), (3), (4), (B)(@)(V), (5)(c), and 6(c). The Colorado Constitution calls
for the regulation of marijuana “in a manner similar to alcohol” in certain key respects. Colo. Const. Art. XVIII,
816(1)(b). The constitutionally mandated regulatory scheme governing Retail Marijuana Establishments must include
rules establishing restrictions on the advertising and display of marijuana and marijuana product, and must include
requirements to prevent the sale or diversion of marijuana and marijuana product to persons under the age of 21.
Colo. Const. Art. XVIII, §16(5)(a)(V) and (VIIl). Through the Retail Code adopted in 2013, the Colorado General
Assembly provided further direction regarding mandated advertising restrictions. See 812-43.4-202(3)(c), C.R.S.
The Retail Code requires the State Licensing Authority to promulgate rules on the subject of signage, marketing and
advertising restrictions that include but are not limited to a prohibition on mass-market campaigns that have a high
likelihood of reaching minors. See §12-43.4-202(3)(c)(), C.R.S. Through the rulemaking process, the State
Licensing Authority received extensive comments reflecting the strong influence advertising has on minors’ decision-
making with regard to substance use and abuse. Nearly all live testimony at the rulemaking hearing requested less
restrictive advertising rules, but written commentary included multiple perspectives. The State Licensing Authority
finds that the restrictions contained in this rule are necessary to prevent Advertising and signage that has a high
likelihood of reaching minors. The language in this rule was taken from the list of discretionary rules articulated by
the General Assembly in House Bill 13-1317. See §12-43.4-202(3)(c)(1)(C), C.R.S. The State Licensing Authority
will continue to evaluate the best way to implement the state constitutional directive to establish appropriate
advertising restrictions for this emerging industry, and will in particular continue to monitor and evaluate advertising,
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marketing and signage to protect the interests of those under the age of 21 and to prevent underage use of
marijuana.

R 1114 - Pop-Up Advertising

A Retail Marijuana Establishment shall not utilize unsolicited pop-up Advertising on the internet.

Basis and Purpose - R 1115

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b) and 12-43.4-202(3)(c)(l), C.R.S.
Authority also exists in the Colorado Constitution at Article XVIII, Subsection 16(5)(a)(VIIl). The purpose of this rule
is to clarify the Advertising restrictions applicable to event sponsorship.

The operation of Retail Marijuana Establishments in Colorado is authorized solely within the narrow confines of the
Colorado Constitution, Article XVIII, Section 16. Article XVIII, Section 16 of the Colorado Constitution prohibits the
purchase, possession and consumption of Retail Marijuana by those under the age of 21. See for example Colo.
Const. art XVIII, 816(1)(a), (1)(b)(D), (L)(b)(ID), 2)(b), (3), (4), (5)(@)(V), (5)(c), and 6(c). The Colorado Constitution calls
for the regulation of marijuana “in a manner similar to alcohol” in certain key respects. Colo. Const. Art. XVIII,
816(I)(b). The constitutionally mandated regulatory scheme governing Retail Marijuana Establishments must include
rules establishing restrictions on the advertising and display of marijuana and marijuana product, and must include
requirements to prevent the sale or diversion of marijuana and marijuana product to persons under the age of 21.
Colo. Const. Art. XVIII, 816(5)(a)(V) and (VIII). Through the Retail Code adopted in 2013, the Colorado General
Assembly provided further direction regarding mandated advertising restrictions. See 8§12-43.4-202(3)(c), C.R.S.
The Retail Code requires the State Licensing Authority to promulgate rules on the subject of signage, marketing and
advertising restrictions that include but are not limited to a prohibition on mass-market campaigns that have a high
likelihood of reaching minors. Through the rulemaking process, the State Licensing Authority received extensive
comments reflecting the strong influence advertising has on minors’ decision-making with regard to substance use
and abuse. Nearly all live testimony at the rulemaking hearing requested less restrictive advertising rules, but written
commentary included multiple perspectives. This rule in particular received extensive commentary from the industry.
It has been modified and clarified in response to that commentary. The written and oral testimony and commentary
included a variety of recommended standards for determining when Advertising has a high likelihood of reaching
minors. After reviewing the rulemaking record, the State Licensing Authority has determined that it is appropriate to
utilize the current voluntary standard in the alcohol industry that Advertising that is likely to reach an audience
comprise of more than 30 percent individuals under the age of 21 should be prohibited, as such advertising has a
high likelihood of reaching minors. This standard is consistent with the directive in the state constitution to regulate
marijuana in a manner that is similar to alcohol, while also recognizing that the legal status of the marijuana industry
and the legal status of the liquor industry are not the same. These rules apply only to Advertising as defined in Rule
R 103. Advertising includes marketing but not labeling. Advertising includes only those promotions, positive
statements or endorsements that are obtained in exchange for consideration. The State Licensing Authority will
continue to evaluate the appropriate way to implement the state constitutional directive to establish appropriate
advertising restrictions for this emerging industry, and will in particular continue to monitor and evaluate Advertising
and signage to protect the interests of those under the age of 21 and to prevent underage use of marijuana.

116





R 1115 - Advertising: Event Sponsorship

A Retail Marijuana Establishment may sponsor a charitable, sports, or similar event, but a Retail Marijuana
Establishment shall not engage in Advertising at, or in connection with, such an event unless the Retall
Marijuana Establishment has reliable evidence that no more than 30 percent of the audience at the event
and/or viewing Advertising in connection with the event is reasonably expected to be under the age of 21.
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R 1200 Series — Enforcement

Basis and Purpose — R 1201

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-202(3)(b)(l), and 12-43.4-
202(3)(b)(IlN), and sections 12-43.4-601, 12-43.4-701, 16-2.5-101, 16-2.5-121, and 16-2.5-124.5, C.R.S. The
purpose of this rule is to allow for officers and employees of the Division to investigate all aspects of a Retalil
Marijuana Establishment to ensure the fair, impartial, stringent, and comprehensive administration of the Retail Code
and rules promulgated pursuant to it.

R 1201 - Duties of Officers and Employees of the State Licensing Authority

A. Duties of Director

1.

2.

The State Licensing Authority may delegate an act required to be performed by the State Licensing
Authority related to the day-to-day operation of the Division to the Director.

The Director may authorize investigators and employees of the Division to perform tasks delegated
from the State Licensing Authority.

B. Duties of Division Investigators. The State Licensing Authority, the Department's Senior Director of

Enforcement, the Director, and Division investigators shall have all the powers of any peace officer to:

1.

Investigate violations or suspected violations of the Retail Code and any rules promulgated
pursuant to it. Make arrests, with or without warrant, for any violation of the Retail Code, any rules
promulgated pursuant to it, Article 18 of Title 18, C.R.S., any other laws or regulations pertaining to
Retail Marijuana in this state, or any criminal law of this state, if, during an officer's exercise of
powers or performance of duties pursuant to the Retail Code, probable cause exists that a crime
related to such laws has been or is being committed;

Serve all warrants, summonses, subpoenas, administrative citations, notices or other processes
relating to the enforcement of laws regulating Retail Marijuana and Retail Marijuana-Infused
Product;

Assist or aid any law enforcement officer in the performance of his or her duties upon such law
enforcement officer’s request or the request of other local officials having jurisdiction;

Inspect, examine, or investigate any Licensed Premises where Retail Marijuana or Retail Marijuana
Product are grown, stored, cultivated, manufactured, tested, distributed, or sold, and any books
and records in any way connected with any licensed or unlicensed activity;

Require any Licensee, upon demand, to permit an inspection of Licensed Premises during
business hours or at any time of apparent operation, marijuana equipment, and marijuana
accessories, or books and records; and, to permit the testing of or examination of Retail Marijuana
or Retail Marijuana Product;

Require Applicants to submit complete and current applications and fees and other information the
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Division deems necessary to make licensing decisions and approve material changes made by the
Applicant or Licensee;

7. Conduct investigations into the character, criminal history, and all other relevant factors related to
suitability of all Licensees and Applicants for Retail Marijuana licenses and such other Persons with
a direct or indirect interest in an Applicant or Licensee, as the State Licensing Authority may
require; and

8. Exercise any other power or duty authorized by law.

Basis and Purpose - R 1202

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-202(3)(b)(Il), and 12-43.4-
202(3)(b)(IM, and section 12-43.4-602, C.R.S. This rule explains that Licensees must cooperate with Division
employees when they are acting within the normal scope of their duties and that failure to do so may result in
sanctions. It also explains the administrative hold process, the preservation of evidence, the handling of inventory
under investigation and the surrender of Retail Marijuana and Retail Marijuana Product.

R 1202 — Requirement for Inspections and Investigations, Searches, Administrative Holds, and Such
Additional Activities as May Become Necessary from Time to Time

A. Applicants and Licensees Shall Cooperate with Division Employees

1. Applicants and Licensees must cooperate with employees and investigators of the Division who
are conducting inspections or investigations relevant to the enforcement of laws and regulations
related to the Retail Code.

2. No Applicant or Licensee shall by any means interfere with, obstruct or impede the State Licensing
Authority or employee or investigator of the Division from exercising their duties pursuant to the
provisions of the Retail Code and all rules promulgated pursuant to it. This would include, but is not
limited to:

a. Threatening force or violence against an employee or investigator of the Division, or
otherwise endeavoring to intimidate, obstruct, or impede employees or investigator of the
Division, their supervisors, or any peace officers from exercising their duties. The term
“threatening force” includes the threat of bodily harm to such individual or to a member of
his or her family;

b. Denying employees or investigators of the Division access to a Licensed Premises during
business hours or times of apparent activity;

c. Providing false or misleading statements;
d. Providing false or misleading documents and records;

e. Failing to timely produce requested books and records required to be maintained by the
Licensee; or
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f.  Failing to timely respond to any other request for information made by a Division
employee or investigator in connection with an investigation of the qualifications, conduct
or compliance of an Applicant or Licensee.

B. Administrative Hold

1.

To prevent destruction of evidence, diversion or other threats to public safety, while permitting a
Licensee to retain its inventory pending further investigation, a Division investigator may order an
administrative hold of Retail Marijuana and Retail Marijuana Product pursuant to the following
procedure:

a. If during an investigation or inspection of a Licensee, a Division investigator develops
reasonable grounds to believe certain Retail Marijuana and Retail Marijuana Product
constitute evidence of acts in violation of the Retail Code or rules promulgated pursuant to
it, or constitute a threat to the public safety, the Division investigator may issue a notice of
administrative hold of any such Retail Marijuana and Retail Marijuana Product. The
notice of administrative hold shall provide a documented description of the Retalil
Marijuana or Retail Marijuana Product to be subject to the administrative hold.

b. Following the issuance of a notice of administrative hold, the Division will identify the
Retail Marijuana and Retail Marijuana Product subject to the administrative hold in MITS.
The Licensee shall continue to comply with all tracking requirements. See Rule R 309
Retail Marijuana Establishments: Marijuana Inventory Tracking Solution (MITS).

c. The Licensee shall completely and physically segregate the Retail Marijuana and Retail
Marijuana Product subject to the administrative hold in a Limited Access Area of the
Licensed Premises under investigation, where it shall be safeguarded by the Licensee.
Pending the outcome of the investigation and any related disciplinary proceeding, the
Licensee is prohibited from selling, giving away, transferring, transporting, or destroying
the Retail Marijuana and Retail Marijuana Product subject to the administrative hold.

d. Nothing herein shall prevent a Licensee from the continued cultivation or harvesting of the
Retail Marijuana subject to the administrative hold. All Retail Marijuana and Retalil
Marijuana Product subject to an administrative hold must be put into separate Harvest
Batches.

e. Following an investigation, the Division may lift the administrative hold, order the
continuation of the administrative hold or seek a Final Agency order for the destruction of
the marijuana.

C. Voluntary Surrender of Retail Marijuana and Retail Marijuana Product

1.

A Licensee, prior to a Final Agency Order and upon mutual agreement with the Division, may elect
to waive a right to a hearing and any associated rights, and voluntarily surrender any Retalil
Marijuana and Retail Marijuana Product to the Division. Such voluntary surrender may require
destruction of any Retail Marijuana and Retail Marijuana Product in the presence of a Division
investigator.
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2.

The individual signing affidavit of voluntary surrender on behalf of the Licensee must certify that the
individual has authority to represent and bind the Licensee.

Basis and Purpose - R 1203

The statutory authority for this rule is found at subsections 12-43.4-202(1)(b)(l) and 12-43.4-602, C.R.S. The
purpose of this rule is to provide guidance following either an agency decision or under any circumstances where the
Licensee is ordered to surrender and/or destroy Retail Marijuana or Retail Marijuana Product. This rule also provides
guidance as to the need to preserve evidence during agency investigations or subject to agency order.

R 1203 - Disposition of Unauthorized Retail Marijuana

A. After a Final Agency Order Orders the Destruction of Marijuana. If the State Licensing Authority issues a

Final Agency Order pursuant to section 12-43.4-602, C.R.S., that orders the destruction of some or all of the
Licensee’s unauthorized Retail Marijuana or unauthorized Retail Marijuana Product, the Licensee may:

1.

2.

3.

Voluntarily Surrender. The Licensee may voluntarily surrender to the Division all of its unauthorized
Retail Marijuana and unauthorized Retail Marijuana Product that are described in the Final Agency
Order. If the Licensee chooses to voluntarily surrender its plants and Product:

a.  The Licensee must complete and return the Division’s voluntary surrender form within 15
calendar days of the date of the Final Agency Order.

b.  The individual signing the affidavit of voluntary surrender on behalf of the Licensee must
affirm that the individual has authority to represent and bind the Licensee.

Seek A Stay. File a petition for a stay of the Final Agency Order with the Denver district court within
15 days of the date of the Final Agency Order.

Take No Action. If the Licensee does not either (1) voluntarily surrender its unauthorized Retail
Marijuana as set forth in section A(1)(a) of this rule; or (2) properly seek a stay of the Final Agency
Order as set forth in section A(2) of this rule, the Division will enter upon the Licensed Premises
and seize and destroy the marijuana plants and/or marijuana products that are the subject of the
Final Agency Order. The Division will only take such action if a district attorney for the judicial
district in which the unauthorized Retail Marijuana or unauthorized Retail Marijuana Product are
located has not notified the Division that the unauthorized Retail Marijuana or unauthorized Retail
Marijuana Product constitute evidence in a criminal proceeding and that it should not be destroyed.

B. General Requirements Applicable To All Licensees Following Final Agency Order To Destroy Unauthorized

Retail Marijuana and Unauthorized Retail Marijuana Product. The following requirements apply regardless

of whether the Licensee voluntarily surrenders its unauthorized Retail Marijuana or unauthorized Retail
Marijuana Product seeks a stay of agency action, or takes no action:;

1.

The 15 day period set forth in section 12-43.3-602(5), C.R.S., and this rule shall include holidays
and weekends.

During the period of time between the issuance of the Final Agency Order and the destruction of
the unauthorized Retail Marijuana or unauthorized Retail Marijuana Product the Licensee shall not
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sell, destroy, or otherwise let any unauthorized Retail Marijuana or unauthorized Retail Marijuana
Product that are subject to the Final Agency Order leave the Licensed Premises, unless specifically
authorized by the State Licensing Authority or Court order.

Unless the State Licensing Authority otherwise orders, the Licensee may cultivate, water, or
otherwise care for any unauthorized Retail Marijuana or unauthorized Retail Marijuana Product that
are subject to the Final Agency Order during the period of time between the issuance of the Final
Agency order and the destruction of the unauthorized Retail Marijuana or unauthorized Retail
Marijuana Product.

If a district attorney notifies the Division that some or all of the unauthorized Retail Marijuana or
unauthorized Retail Marijuana Product is involved in an investigation, the Division shall not destroy
the unauthorized Retail Marijuana or unauthorized Retail Marijuana Product until approved by the
district attorney.
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R 1300 Series - Discipline

Basis and Purpose - R 1301

The statutory authority for this rule is found at sections 24-4-105 and 12-43.4-601 and subsections 12-43.4-202(2)(b)
and 12-43.4-202(2)(c), C.R.S. Authority also exists in the Colorado Constitution at Article XVIII, Subsection
16(5)(a)(l). The purpose of this rule is to clarify how the disciplinary process for non-summary license suspensions
and license revocations is initiated.

R 1301 - Disciplinary Process: Non-Summary Suspensions

A. How a Disciplinary Action is Initiated

1. Ifthe State Licensing Authority, on its own initiative or based on a complaint, has reasonable cause
to believe that a Licensee has violated the Retail Code, any rule promulgated pursuant to it, or any
of its orders, the State Licensing Authority shall issue and serve upon the Licensee an Order to
Show Case (administrative citation) as to why its license should not be suspended or revoked.

2. The Order to Show Cause shall identify the statute, rule, regulation, or order allegedly violated, and
the facts alleged to constitute the violation. The order shall also provide an advisement that the
license could be suspended or revoked should the charges contained in the notice be sustained
upon final hearing.

B. Disciplinary Hearings. Disciplinary hearings will be conducted in accordance with Rule R 1304 -
Administrative Hearings.

Basis and Purpose — R 1302

The statutory authority for this rule is found at sections 24-4-104(4)(a), 24-4-105 and 12-43.4-601 and subsections
12-43.4-202(2)(b) and 12-43.4-202(2)(c), C.R.S. Authority also exists in the Colorado Constitution at Article XVIII,
Subsection 16(5)(a)(l). The purpose of this rule is to set forth the process for summary suspensions when the State
Licensing Authority has cause to immediately revoke a license prior to a hearing. Such an occasion will occur when
the State Licensing Authority has reason to believe and finds that a Licensee has been guilty of a deliberate and
willful violation of any applicable law or regulation, or has committed an infraction of such magnitude that it is
imperative its license be revoked to protect the public safety and welfare. The rule ensures proper due process for
Licensees when their licenses are temporarily or summarily suspended by requiring prompt initiation of disciplinary
proceedings after such suspensions.

R 1302 - Disciplinary Process: Summary Suspensions

A. How a Summary Suspension Action is Initiated

1. When the State Licensing Authority has reasonable grounds to believe and finds that a Licensee
has been guilty of a deliberate and willful violation of any applicable law or regulation or that the
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public health, safety, or welfare imperatively requires emergency action it shall serve upon the
Licensee a Summary Suspension Order that temporarily or summarily suspends the license.

2. The Summary Suspension Order shall identify the nature of the State Licensing Authority’s basis
for the summary suspension. The Summary Suspension Order shall also provide an advisement
that the License may be subject to further discipline or revocation should the charges contained in
the notice be sustained following a hearing.

3. Proceedings for suspension or revocation shall be promptly instituted and determined after the
Summary Suspension Order is issued.

B. Summary Suspension Hearings. Summary suspension hearings will be expedited to the extent practicable
and will be conducted in accordance with Rule R 1304 — Administrative Hearings.

Basis and Purpose - R 1303

The statutory authority for this rule is found at sections 24-4-105, 24-4-104(4)(a), 12.43.4-601, and 12-43.4-602 and
subsections 12-43.4-202(2)(b), and 12-43.4-202(2)(c), C.R.S. Authority also exists in the Colorado Constitution at
Article XVIII, Subsection 16(5)(a)(l). The State Licensing Authority recognizes that if Licensees are not able to care
for their products during a period of active suspension, then their plants could die, their edible products could
deteriorate, and their on-hand inventory may not be properly maintained. Accordingly, this rule was written to clarify
that Licensees whose licenses are summarily suspended may care for on-hand inventory, manufactured products,
and plants during the suspension (unless the State Licensing Authority does not allow such activity). In addition, the
rule clarifies what activity is always prohibited during such suspension.

R 1303 - Suspension Process: Regular and Summary Suspensions

A. Signs Required During Suspension. Every Licensee whose license has been suspended, whether
summarily or after an administrative hearing, shall post two notices in conspicuous places, one on the
exterior and one on the interior of its premises, for the duration of the suspension. The notices shall be at
least 17 inches in length and 14 inches in width containing lettering not less 1/2" in height.

1. For suspension following issuance of a Final Agency Order, the sign shall be in the following form:
NOTICE OF SUSPENSION
RETAIL MARIJUANA LICENSES ISSUED
FOR THESE PREMISES HAVE BEEN
SUSPENDED BY ORDER OF THE STATE LICENSING AUTHORITY
FOR VIOLATION OF THE COLORADO RETAIL MARIJUANA CODE

2. For a summary suspension pending issuance of a Final Agency Order, the sign shall be in the
following form:
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NOTICE OF SUSPENSION

RETAIL MARIJUANA LICENSES ISSUED

FOR THESE PREMISES HAVE BEEN

SUSPENDED BY ORDER OF THE STATE LICENSING AUTHORITY

FOR ALLEGED VIOLATION OF THE COLORADO RETAIL MARIJUANA CODE

Any advertisement or posted signs that indicate that the premises have been closed or business suspended
for any reason other than by the manner described in this rule shall be deemed a violation.

B. Prohibited Activity During Active Suspension

1.

Retail Licensee. Unless otherwise ordered by the State Licensing Authority, during any period of
active license suspension the Licensee shall not permit the selling, serving, giving away,
distribution, , transfer, or transport of any product, including but not limited to, Retail Marijuana or
Retail Marijuana Product on the Licensed Premises, nor allow customers to enter the Licensed
Premises. However, Retail Marijuana and Retail Marijuana Product shall not be removed from the
Licensed Premises or destroyed unless and until the provisions described in sections 12-43.4-602,
C.R.S., related to the proper destruction of unauthorized marijuana are met, and the State
Licensing Authority orders forfeiture and destruction. See also Rule R 1203 - Disposition of
Unauthorized Retail Marijuana.

Cultivation Licensee. Unless otherwise ordered by the State Licensing Authority, during any period
of active license suspension the Licensee may maintain its on hand inventory and otherwise care
for its Retail Marijuana and plant inventories. However, marijuana shall not be sold or otherwise
removed from the Licensed Premises or destroyed unless and until the provisions described in
section 12-43.4-602, C.R.S., related to the proper destruction of unauthorized marijuana are met,
and the State Licensing Authority orders forfeiture and destruction. See also Rule R 1203 -
Disposition of Unauthorized Retail Marijuana.

Manufacturing Licensee. Unless otherwise ordered by the State Licensing Authority, during any
period of active license suspension the Licensee shall not manufacture any Retail Marijuana
Product or Retail Marijuana concentrates during a period of active license suspension nor permit
the selling, distribution, transfer, or transport of Retail Marijuana or Retail Marijuana Product on or
from the Licensed Premises. Unless otherwise ordered by the State Licensing Authority, during
any period of active license suspension the Licensee may maintain Retail Marijuana and Retail
Marijuana Product on the Licensed Premises. However, Retail Marijuana Retail Marijuana Product
shall not be removed from the Licensed Premises or destroyed unless and until the provisions
described in section 12-43.4-602, C.R.S., related to the proper destruction of unauthorized
marijuana are met, and the State Licensing Authority orders forfeiture and destruction. See also
Rule R 1203 - Disposition of Unauthorized Retail Marijuana.

Retail Marijuana Testing Facility Licensee. Unless otherwise ordered by the State Licensing
Authority, during any period of active license suspension the Licensee shall not receive Samples
for testing, perform any test on Samples, transfer, or transport Retail Marijuana or Retail Marijuana
Product on or from the Licensed Premises. Unless otherwise ordered by the State Licensing
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Authority, during any period of active license suspension the Licensee must maintain the security
and integrity of all previously received Samples on the Licensed Premises. However, Retail
Marijuana and Retail Marijuana Product shall not be removed from the Licensed Premises or
destroyed unless and until the provisions described in section 12-43.4-602, C.R.S., related to the
proper destruction of unauthorized marijuana are met, and the State Licensing Authority orders
forfeiture and destruction. See also Rule R 1203 - Disposition of Unauthorized Retail Marijuana.

Basis and Purpose - R 1304

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-202(3)(a)(l) and section 24-4-
105, C.R.S. Authority also exists in the Colorado Constitution at Article XVIII, Subsection 16(5)(a)(/). The purpose of
this rule is to establish what entity conducts the administrative hearings, the scope of the administrative hearings
rules, and other general hearings issues.

R 1304 — Administrative Hearings

A. General Procedures

1.

Hearing Location. Hearings will generally be conducted by the Department of Revenue, Hearings
Division. Unless the hearing officer orders a change of location based on good cause, as
described in this Rule, hearings generally will be conducted at a location in the greater Denver
metropolitan area to be determined by the hearing officer. Under unusual circumstances where
justice, judicial economy and convenience of the parties would be served, hearings may be held in
other locations in the state of Colorado.

Scope of Hearing Rules. The Administrative Hearings rules shall be construed to promote the just
and efficient determination of all matters presented.

Right to Legal Counsel. Any Denied Applicant or Respondent has a right to legal counsel
throughout all processes described in rules associated with the denial of an application and
disciplinary action. Such counsel shall be provided solely at the Denied Applicant's or
Respondent’s expense.

B. Reguesting a Hearing

1.

A Denied Applicant that has been served with a Notice of Denial may request a hearing within 60
days of the service of the Notice of Denial by making a written request for a hearing to the Division.
The request must be submitted by United States mail or by hand delivery. Email or fax requests
will not be considered. The request must be sent to:

Marijuana Enforcement Division
Attn: Hearing Request

455 Sherman Street, Suite 390
Denver, CO 80203
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The written request for a hearing must be received by the Division within the time stated in the
Notice of Denial. An untimely request will not be considered.

2. A Respondent that has been served with an Order to Show Cause shall be entitled to a hearing
regarding the matters addressed therein.

3. A Denied Applicant or a Respondent may waive his or her right to a hearing by submitting a written
statement to the State Licensing Authority to that effect before the hearing.

C. When a Responsive Pleading is Required

1. A Respondent shall file a written answer with the Hearings Division and the Division within 30 days
after the date of mailing of any administrative notice or Order to Show Cause. If a Respondent fails
to file a required answer, the Hearing Officer, upon motion, may enter a default against that Person
pursuant to section 24-4-105(2)(b), C.R.S. For good cause, as described in this rule, shown, the
hearing officer may set aside the entry of default within ten days after the date of such entry.

2.

D. Hearing Notices

1.

In connection with any request for a hearing, a Denied Applicant shall provide a written response to
the Notice of Denial.

Notice to Set. The Division shall send a notice to set a hearing to the Denied Applicant or
Respondent in writing by first-class mail to the last mailing address of record.

Notice of Hearing. The Hearings Division shall notify the Division and Denied Applicant or

Respondent of the date, place, time and nature of the hearing regarding denial of the license
application or whether discipline should be imposed against the Respondent’s license at least 30
days prior to the date of such hearing, unless otherwise agreed to by both parties. This notice shall
be sent to the Denied Applicant or Respondent in writing by first-class mail to the last mailing
address of record. Hearings shall be scheduled and held as soon as is practicable.

a.

Summary suspension hearings will be scheduled and held promptly.

Continuances may be granted for good cause, as described in this rule, shown. A motion
for a continuance must be timely.

For purposes of this rule, good cause may include but is not limited to: death or
incapacitation of a party or an attorney for a party; a court order staying proceedings or
otherwise necessitating a continuance; entry or substitution of an attorney for a party a
reasonable time prior to the hearing, if the entry or substitution reasonably requires a
postponement of the hearing; a change in the parties or pleadings sufficiently significant
to require a postponement; a showing that more time is clearly necessary to complete
authorized discovery or other mandatory preparation for the hearing; or agreement of the
parties to a settlement of the case which has been or will likely be approved by the final
decision maker. Good cause normally will not include the following: unavailability of
counsel because of engagement in another judicial or administrative proceeding, unless
the other proceeding was involuntarily set subsequent to the setting in the present case;
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unavailability of a necessary witness, if the witness’ testimony can be taken by telephone
or by deposition; or failure of an attorney or a party timely to prepare for the hearing.

E. Prehearing Matters Generally

1.

Prehearing Conferences Once a Hearing is Set. Prehearing conferences may be held at the
discretion of the hearing officer upon request of any party, or upon the Hearing Officer's own
motion. If a prehearing conference is held and a prehearing order is issued by the Hearing Officer,
the prehearing order will control the course of the proceedings. Such prehearing conferences may
occur by telephone.

Depositions. Depositions are generally not allowed; however, a hearing officer has discretion to
allow a deposition if a party files a written motion and can show why such deposition is necessary
to prove its case. When a hearing officer grants a motion for a deposition, C.R.C.P. 30 controls.
Hearings will not be continued because a deposition is allowed unless both parties stipulate to a
continuance and the hearing officer grants the continuation.

Prehearing Statements Once a Hearing is Set. Prehearing Statements are required and unless
otherwise ordered by the hearing officer, each party shall file with the hearing officer and serve on
each party a prehearing statement no later than seven calendar days prior to the hearing. Parties
shall also exchange exhibits at that time. Parties shall not file exhibits with the Hearing Officer.
Parties shall exchange exhibits by the date on which prehearing statements are to be filed.
Prehearing statements shall include the following information:

a.  Witnesses. The name, mailing address, and telephone number of any witness whom the
party may call at hearing, together with a detailed statement of the expected testimony.

b.  Experts. The name, mailing address, and brief summary of the qualifications of any
expert witness a party may call at hearing, together with a statement that details the
opinions to which each expert is expected to testify. These requirements may be satisfied
by the incorporation of an expert's resume or report containing the required information.

c.  Exhibits. A description of any physical or documentary evidence to be offered into
evidence at the hearing. Exhibits should be identified as follows: Division using numbers
and Denied Applicant or Respondent using letters.

d.  Stipulations. A list of all stipulations of fact or law reached, as well as a list of any
additional stipulations requested or offered to facilitate disposition of the case.

Prehearing Statements Binding. The information provided in a party's prehearing statement shall
be binding on that party throughout the course of the hearing unless modified to prevent manifest
injustice. New witnesses or exhibits may be added only if: (1) the need to do so was not reasonably
foreseeable at the time of filing of the prehearing statement; (2) it would not prejudice other parties;
and (3) it would not necessitate a delay of the hearing.

Consequence of Not Filing a Prehearing Statement Once a Hearing is Set. If a party does not
timely file a prehearing statement, the hearing officer may impose appropriate sanctions including,
but not limited to, striking proposed witnesses and exhibits.
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F. Conduct of Hearings

1. The hearing officer shall cause all hearings to be electronically recorded.

2. The hearing officer may allow a hearing, or any portion of the hearing, to be conducted in real time
by telephone or other electronic means. If a party is appearing by telephone, the party must
provide actual copies of the exhibits to be offered into evidence at the hearing to the hearing officer
when the prehearing statement is filed.

3. The hearing officer may question any witness.
4. Court Rules

a. To the extent practicable, the Colorado Rules of Evidence apply. Unless the context
requires otherwise, whenever the word “court,” “judge,” or “jury” appears in the Colorado
Rules of Evidence, such word shall be construed to mean a Hearing Officer. A hearing
officer has discretion to consider evidence not admissible under such rules, including but
not limited to hearsay evidence, pursuant to section 24-4-105(7), C.R.S.

b.  To the extent practicable, the Colorado Rules of Civil Procedure apply. However,
Colorado Rules of Civil Procedure 16 and 26-37 do not apply, although parties are
encouraged to voluntarily work together to resolve the case, simplify issues, and
exchange information relevant to the case prior to a hearing. Unless the context
otherwise requires, whenever the word “court” appears in a rule of civil procedure, that
word shall be construed to mean a Hearing Officer.

5. Exhibits
a.  Alldocumentary exhibits must be paginated by the party offering the exhibit into evidence.
b.  The Division shall use numbers to mark its exhibits.
c.  The Denied Applicant or Respondent shall use letters to mark its exhibits.

6. The hearing officer may proceed with the hearing or enter default judgment if any party fails to
appear at hearing after proper notice.

G. Post Hearing. After considering all the evidence, the hearing officer shall determine whether the proponent
of the order has proven its case by a preponderance of the evidence, and shall make written findings of
evidentiary fact, ultimate conclusions of fact, conclusions of law, and a recommendation. These written
findings shall constitute an Initial Decision subject to review by the State Licensing Authority pursuant to the
Colorado Administrative Procedure Act and as set forth in Rule R 1306 — Administrative Hearing
Appeals/Exceptions to Initial Decision.

H. No Ex Parte Communication. Ex parte communication shall not be allowed at any point following the formal
initiation of the hearing process. A party or counsel for a party shall not initiate any communication with a
hearing officer or the State Licensing Authority pertaining to any pending matter unless all other parties
participate in the communication or unless prior consent of all other parties (and any pro se parties) has
been obtained. Parties shall provide all other parties with copies of any pleading or other paper submitted to
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the hearing officer or the State Licensing Authority in connection with a hearing or with the exceptions
process.

I.  Marijuana Enforcement Division representation. The Division shall be represented by the Colorado
Department of Law.

Basis and Purpose - R 1305

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-202(2)(c), and 12-43.4-
202(3)(a)(1), and sections 24-4-105 and 12-43.4-601, C.R.S. Authority also exists in the Colorado Constitution at
Article XVIII, Subsection 16(5)(a)(I). The purpose of this rule is to establish how all parties, including pro se parties,
can obtain subpoenas during the administrative hearing process.

R 1305 — Administrative Subpoenas

A. Informal Exchange of Documents Encouraged. Parties are encouraged to exchange documents relevant to
the Notice of Denial or Order to Show Cause prior to requesting subpoenas. In addition, to the extent
practicable, parties are encouraged to secure the voluntary presence of withesses necessary for the hearing
prior to requesting subpoenas.

B. Hearing Officer May Issue Subpoenas

1. Aparty or its counsel may request the hearing officer to issue subpoenas to secure the presence of
witnesses or documents necessary for the hearing or a deposition, if one is allowed.

2. Requests for subpoenas to be issued by the hearing officer must be delivered in person or by mail
to the office of the Department of Revenue — Hearings Division, 1881 Pierce St. #106, Lakewood,
CO 80214. Subpoena requests must include the return mailing address, and phone and facsimile
numbers of the requesting party or its attorney.

3. Requests for subpoenas to be issued by the hearing officer must be made on a “Request for
Subpoena” form authorized and provided by the Hearings Division. A hearing officer shall not
issue a subpoena unless the request contains the following information:

a.  Name of Denied Applicant or Respondent;

b.  License or application number;

c.  Case number;

d.  Date of hearing;

e.  Location of hearing, or telephone number for telephone check-in;

f. Time of hearing;
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g.  Name of witness to be subpoenaed; and
h.  Mailing address of witness (home or business).

4. A request for a subpoena duces tecum must identify each document or category of documents to
be produced.

5. Requests for subpoenas shall be signed by the requesting party or its counsel.

6. The hearing officer shall issue subpoenas without discrimination, as set forth in section 24-4-
105(5), C.R.S. If the reviewing hearing officer denies the issuance of a subpoena, or alters a
subpoena in any material way, specific findings and reasons for such denial or alteration must be
made on the record, or by written order incorporated into the record.

C. Service of Subpoenas

1. Service of any subpoena is the duty of the party requesting the subpoena.
2. All subpoenas must be served at least two business days prior to the hearing.

D. Subpoena Enforcement

1. Any subpoenaed witness, entity, or custodian of documents may move to quash the subpoena with
the Hearing Officer.

2. A hearing officer may quash a subpoena if he or she finds on the record that compliance would be
unduly burdensome or impracticable, unreasonably expensive, or is unnecessary.

Basis and Purpose - R 1306

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-202(2)(c), and 12-43.4-
202(3)(a)(l), and sections 24-4-105 and 12-43.4-601, C.R.S. Authority also exists in the Colorado Constitution at
Article XVIII, Subsection 16(5)(a)(l). The purpose of this rule is to establish how parties may appeal a hearing
officer’s Initial Decision pursuant to the Administrative Procedure Act.

R 1306 — Administrative Hearing Appeals/Exceptions to Initial Decision

A. Exception(s) Process. Any party may appeal an Initial Decision to the State Licensing Authority pursuant to
the Colorado Administrative Procedure Act by filing written exception(s) within 30 days after the date of
mailing of the Initial Decision to the Denied Applicant or Respondent and the Division. The written
exception(s) shall include a statement giving the basis and grounds for the exception(s). Any party who fails
to properly file written exception(s) within the time provided in these rules shall be deemed to have waived
the right to an appeal. A copy of the exception(s) shall be served on all parties. The address of the State
Licensing Authority is: State Licensing Authority, 1375 Sherman Street, 4t Floor, Denver, CO 80203.
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B. Designation of Record. Any party that seeks to reverse or modify the Initial Decision of the hearing officer

shall file with the State Licensing Authority, within 20 days from the mailing of the Initial Decision, a
designation of the relevant parts of the record and of the parts of the hearing transcript which shall be
prepared, and advance the costs therefore. A copy of this designation shall be served on all parties. Within
ten days thereafter, any other party may also file a designation of additional parts of the transcript of the
proceedings which is to be included and advance the cost therefore. No transcript is required if the review
is limited to a pure question of law. A copy of this designation of record shall be served on all parties.

C. Deadline Modifications. The State Licensing Authority may modify deadlines and procedures related to the

filing of exceptions to the Initial Decision upon motion by either party for good cause shown.

D. No Oral Argument Allowed. Requests for oral argument will not be considered.

Basis and Purpose — R 1307

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-202(3)(a)(XV), 12-43.4-
104(6)(f), and 12-43.4-601(3)(b), C.R.S. Authority also exists in the Colorado Constitution at Article XVIII, Subsection
16(5)(a)(IX). The purpose of this rule is to establish guidelines for enforcement and penalties that will be imposed by
the State Licensing Authority for non-compliance with Retail Code, section 18-18-406.3(7), or any other applicable
rule. The State Licensing Authority considered the type of violation and the threat of harm to the public versus purely
administrative harm when setting the penalty structure. Based upon public testimony and a written commentary,
Rule R 1307.A was amended to include additional license violations affecting public safety and Rule R 1307.C.1 was

added.

R 1307 - Penalties

A. Penalty Schedule. The State Licensing Authority will make determinations regarding the type of penalty to
impose based on the severity of the violation in the following categories:

1.

License Violations Affecting Public Safety. This category of violation is the most severe and may
include, but is not limited to, Retail Marijuana sales to persons under the age of 21 years,
consuming marijuana on the Licensed Premises, Retail Marijuana sales in excess of the relevant
transaction limit, permitting the diversion of Retail Marijuana outside the regulated distribution
system, possessing Retail Marijuana or Retail Marijuana Product obtained from outside the
regulated distribution system or from an unauthorized source, making misstatements or omissions
in MITS, failing to continuously escort a visitor in a Limited Access Area, violations related to co-
located Medical Marijuana Centers and Retail Marijuana Businesses, failure to maintain books and
records to fully account for all transactions of the business, Advertising violations directly targeting
minors, or packaging or labeling violations that directly impact consumer safety. Violations of this
nature generally have an immediate impact on the health, safety, and welfare of the public at large.
The range of penalties for this category of violation may include license suspension, a fine per
individual violation, a fine in lieu of suspension of up to $100,000, and/or license revocation
depending on the mitigating and aggravating circumstances. Sanctions may also include
restrictions on the license.
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2.

License Violations. This category of violation is more severe than a license infraction but generally
does not have an immediate impact on the health, safety and welfare of the public at large. License
violations may include but are not limited to, Advertising and/or marketing violations, packaging or
labeling violations that do not directly impact consumer safety, failure to maintain minimum security
requirements, failure to keep and maintain adequate business books and records, or minor or
clerical errors in the inventory tracking procedures. The range of penalties for this category of
violation may include a written warning, license suspension, a fine per individual violation, a fine in
lieu of suspension of up to $50,000, and/or license revocation depending on the mitigating and
aggravating circumstances. Sanctions may also include restrictions on the license.

License Infractions. This category of violation is the least severe and may include, but is not
limited to, failure to display required badges, unauthorized modifications of the Licensed Premises
of a minor nature, or failure to notify the State Licensing Authority of a minor change in ownership.
The range of penalties for this category of violation may include a verbal or written warning, license
suspension, a fine per individual violation, and/or a fine in lieu of suspension of up to $10,000
depending on the mitigating and aggravating circumstances. Sanctions may also include
restrictions on the license.

B. Other Factors

1.

The State Licensing Authority may take into consideration any aggravating and mitigating factors
surrounding the violation which could impact the type or severity of penalty imposed.

The penalty structure is a framework providing guidance as to the range of violations, suspension
description, fines, and mitigating and aggravating factors. The circumstances surrounding any
penalty imposed will be determined on a case-by-case basis.

For all administrative offenses involving a proposed suspension, a Licensee may petition the State
Licensing Authority for permission to pay a monetary fine, within the provisions of section 12-43.4-
601, C.R.S., in lieu of having its license suspended for all or part of the suspension.

C. Mitigating and Aggravating Factors. The State Licensing Authority may consider mitigating and aggravating

factors when considering the imposition of a penalty. These factors may include, but are not limited to:

1.

Any prior violations that the Licensee has admitted to or was found to have engaged in.
Action taken by the Licensee to prevent the violation (e.g., training provided to employees).
Licensee’s past history of success or failure with compliance checks.

Corrective action(s) taken by the Licensee related to the current violation or prior violations.
Willfulness and deliberateness of the violation.

Likelihood of reoccurrence of the violation.

Circumstances surrounding the violation, which may include, but are not limited to:
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a. Prior notification letter to the Licensee that an underage compliance check would be
forthcoming.

b. The dress or appearance of an underage operative used during an underage compliance
check (e.g., the operative was wearing a high school letter jacket).

8. Owner or manager is the violator or has directed an employee or other individual to violate the law.

9. Participation in state-approved educational programs related to the operation of a Retail Marijuana
Establishment.
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R 1400 Series - Division, Local Jurisdiction, and Law Enforcement Procedures

Basis and Purpose - R 1401

The statutory authority for this rule is found at subsections 12-43.4-202(2)(b), 12-43.4-202(3)(b)(Il), 12-43.4-
202(3)(b)(IN), and 12-43.3-301(1), C.R.S. This rule gives general instructions regarding Retail Marijuana
Establishment administrative matters to local jurisdictions and clarifies for such entities what the Division and State
Licensing Authority will do in certain instances. The rule also reaffirms that local law enforcement’s authority to
investigate and take any necessary action with regard to Retail Marijuana Establishments remains unaffected by the
Retail Code or any rules promulgated pursuant to it.

R 1401 - Instructions for Local Jurisdictions and Law Enforcement Officers

A. Division Protocol for Retail Marijuana Establishments

1.

2.

3.

4.

The Division shall forward a copy of all new Retail Marijuana Establishment applications to the
relevant local jurisdiction.

The Division shall forward half of the total application fee with the copy of the Retail Marijuana
Establishment application to the relevant local jurisdiction.

The Division shall notify relevant local jurisdictions when an application for a Retail Marijuana
Establishment is either approved or denied. This includes new business applications, renewal
business applications, change of location applications, transfer of ownership applications, premises
modification applications, and off-premises storage permit applications.

Any license issued or renewed by the Division for Retail Marijuana Establishments shall be
conditioned upon relevant local jurisdiction approval of the application. If a local jurisdiction elects
not to approve or deny this activity, the local jurisdiction must provide written notification
acknowledging receipt of the application.

B. Local Jurisdiction Protocol for Retail Marijuana Establishments

1.

As soon as practicable, local jurisdictions that have prohibited the operation of Retail Marijuana
Establishments shall inform the Division, in writing, of such prohibition and shall include a copy of
the applicable ordinance or resolution.

If a local jurisdiction will authorize the operation of Retail Marijuana Establishments, it shall inform
the Division of the local point-of-contact on Retail Marijuana regulatory matters. The local
jurisdiction shall include, at minimum, the name of the division or branch of local government, the
mailing address of that entity, and telephone number.

Local jurisdictions may impose separate local licensing or approval requirements related to the
time, place, manner, and number of Retail Marijuana Establishments, and shall otherwise
determine if an application meets those local requirements.
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4. The relevant local jurisdiction shall notify the Division, in writing, of whether an application for a
Retail Marijuana Establishment complies with local restrictions and requirements, and whether the
application is approved or denied based on that review. If a local jurisdiction makes any written
findings of fact, a copy of those written findings shall be included with the notification.

C. Local Jurisdiction Inspections. The relevant local jurisdictions and their investigators may inspect Retalil
Marijuana Establishments during all business hours and other times of apparent activity, for the purpose of
inspection or investigation

D. Local Jurisdiction Authority. Nothing in these rules shall be construed to limit the authority of local
jurisdictions as established by the Retail Code or otherwise by law.

E. Local Law Enforcement’'s Authority Not Impaired by Retail Code. Nothing in the Retail Code or any rules
promulgated pursuant to it shall be construed to limit the ability of local police departments, sheriffs, or other
state or local law enforcement agencies to investigate unlawful activity in relation to a Retail Marijuana
Establishment, and such agencies shall have the ability to run a Colorado Crime Information Center criminal
history check of an Applicant or Licensee or employee of an Applicant or Licensee during an investigation of
unlawful activity related to Retail Marijuana or a Retail Marijuana Establishment. This includes, but is not
limited to, inspecting and investigating Retail Marijuana Establishments to ensure they are in compliance
with all local jurisdiction regulations related to time, place, manner, and number.
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... First, it mandated a government-regulated scheme by which persons with a "debilitating medical condition™ could
obtain a government-issued identification card (a "red card") authorizing individual possession and consumption of no
more than two ounces of marijuana and no more than six marijuana plants. ... In a mere three months, the Task Force
developed a comprehensive framework for the legislation and regulations needed to implement Amendment 64. ...
Immediately after adopting the emergency rules, the Department of Revenue convened five representative groups to
provide input and substantive suggestions regarding proposed rules governing retail marijuana establishments and
medical marijuana businesses in Colorado. ... The Justice Department's views about the issues raised by the legalization
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TEXT:

[*359] In 2012, proponents of marijuana legalization gathered enough signatures to place an amendment to the
Colorado Constitution on the statewide ballot. The initiated measure was marketed as "The Regulate Marijuana Like





Alcohol Act of 2012" but was commonly known as Amendment 64. nl Proponents asked Colorado voters to launch a
great social experiment: the legalization of marijuana by the State of Colorado despite the substance's federal illegality.
n2 On November 6, 2012, fifty-five percent of Colorado voters approved Amendment 64. n3 It is now codified in the

Colorado Constitution as Article XVIII, Section 16. n4

Amendment 64 did not pass without significant political opposition. Democratic Governor John W. Hickenlooper,
Republican Attorney General John Suthers, Denver Mayor Michael Hancock and numerous other officials in Colorado
campaigned against decriminalizing adult use of marijuana for recreational purposes. However, the anti-legalization
campaign had very little [*360] momentum until a few weeks before Election Day. In a presidential election cycle,
political attention was directed elsewhere, and many Coloradans thought the measure would simply fail. After all,
marijuana was illegal under federal law.

There were many reasons to oppose Amendment 64. For starters, decriminalization raised federal preemption
concerns. State and local governments and their employees helping to license marijuana establishments could
technically be aiding and abetting criminal acts and therefore be subject to federal prosecution. n5 Similarly, any
property and assets related to marijuana establishments, including any state and local taxes raised thereon, could be
subject to federal asset seizure laws. n6 In addition to conflicting with the U.S. Department of Justice, passage of
Amendment 64 could potentially run afoul of laws in neighboring states, where marijuana remains illegal.

Opponents also forecasted serious health consequences. They argued marijuana use would increase, addiction rates
would rise, and treatment and societal costs--such as drug treatment and prevention programs, emergency room Vvisits,
crime, health care, traffic accidents, and school dropout rates-- would skyrocket. Critics claimed marijuana was a
gateway drug and that Colorado would witness increased use of more dangerous drugs, especially in youth populations.
Opponents claimed that regular marijuana use by school-aged children negatively affects their school attendance,
concentration, and brain development, thus impairing their academic achievement.

Detractors also argued that Amendment 64 would embed a complex new regulatory regime in the state constitution.
This would limit the ability of the state legislature and executive agencies to address unforeseen consequences or clarify
ambiguities through legislative or regulatory processes. Indeed, any changes to, or clarifications of, defects in the new
law would require additional statewide constitutional initiatives--a difficult, wasteful, and time-consuming process
required for even the simplest fix. Finally, Amendment 64 risked creating an unfunded regulatory mandate that would
[*361] negatively impact the state's general fund, as it did not impose any new sales or excise taxes on retail marijuana.

The proponents of Amendment 64, however, were very organized. They rallied around the common-sense theme of
comparing marijuana to alcohol, developed solid political support, and targeted certain populations with more refined
messaging. Proponents addressed young adults with the marijuana-like-alcohol theme n7 and told soccer moms that
taxing marijuana would supplement depleted education budgets. n8 To appeal to the sensibilities of Tea Party and
libertarian conservatives, they cited the "war on drugs" as an example of preventable government waste, ill-advised
governmental intrusion, and misguided government policy. n9 It worked. Advocates received backing from wealthy
financiers and capitalized on small donor finances, outraising opponents of Amendment 64 nearly four to one. n10

It was a perfect storm of impotent opposition coupled with organized, motivated, and well-funded support. In
addition, many voters were focused on the 2012 presidential race between Barack Obama and Mitt Romney and
remained largely uninformed about down-ticket items like Amendment 64. Between the highly effective, targeted
campaign and voter unawareness at large, legalization passed handily in Colorado. And once Colorado legalized
marijuana, it seemed likely that many more states could follow suit. n11

[*362] In this piece, we caution policymakers and marijuana advocates to tread lightly when it comes to creating a
commodities market for the legal sale of marijuana. Establishing a complex regulatory regime overnight is a massive
endeavor. And given that the commodity is clearly illegal under federal law, every policy decision will become a never-
ending risk assessment.

Part | provides history on the implementation of Amendment 64 in Colorado. This is important background because
it provides a model that worked effectively and cheaply. At the same time, Colorado's implementation illustrates many
unanticipated, ongoing challenges. Part 11 discusses three critical policy issues that Colorado has faced vis-a-vis the
federal government: enforcement of the Controlled Substances Act; access to banking for marijuana-based businesses;
and the need for federal tax reform that would treat marijuana businesses like any other small business. Part 111
discusses policy issues traditionally left to the state, including Colorado's own marijuana tax revenue policies as well as
drugged driving and prevention programs. Part IV discusses policies Colorado has enacted to encourage cooperation on
the local level: a local opt-out option and time and place restrictions.





I. ADOPTION AND IMPLEMENTATION OF AMENDMENT 64

With passage of Amendment 64, personal use of marijuana is now permitted under Colorado law for adults twenty-
one years of age or older. Adult residents of Colorado n12 can possess, use, purchase, and transport up to one ounce or
less of marijuana, and possess and grow up to six marijuana plants in their home. n13 There are several limits to
permitted personal use and grows, however, which will be discussed further below. n14 Before delving [*363] into the
substance of the law, however, it is important to recount Colorado's path to decriminalization to provide a sense of the
immense political and legal effort required for legalization.

History: Precursor to Amendment 64

All medical and illicit drugs in the United States are subject to the Controlled Substances Act (CSA). n15 This
federal legislation was signed into law in 1970 and regulates the manufacturing, importation, possession, use, and
distribution of medicines and illicit drugs. The CSA categorizes various drugs by the use of "schedules," which rate the
utility and danger of various substances. The Drug Enforcement Administration (DEA) and Food and Drug
Administration (FDA) jointly enforce the CSA. Marijuana, regardless of its form, is classified as a Schedule I substance.
A Schedule I substance (1) has a high potential for abuse; (2) has no currently accepted medical use; and (3) may be
unsafe even under a doctor's supervision. nl6

Before Colorado adopted Amendment 64, it had permitted the use of medicinal marijuana. In 2000, following
California's lead, n17 Colorado voters supported a citizen initiative modifying the state constitution to decriminalize
certain amounts of marijuana for "medicinal™ purposes. Colorado's medical marijuana amendment is referred to as
Amendment 20. n18

Amendment 20 did a couple of important things. First, it mandated a government-regulated scheme by which
persons with a "debilitating medical condition” could obtain a government-issued identification card (a "red card")
authorizing individual possession and consumption of no more than two ounces of marijuana and no more than six
marijuana plants. n19 Second, Amendment 20 created an affirmative defense for any cardholder who was arrested and
prosecuted. n20 However, Amendment 20 failed to create a lawful distribution network.

Almost nine years after the passage of Amendment 20, roughly 5000 people had taken advantage of the privilege to
obtain a red card. n21 However, in October 2009, the U.S. Department of Justice issued the “"Ogden Memo," a public
memorandum from U.S. Deputy Attorney General David W. Ogden [*364] to each of the ninety-four U.S. Attorneys,
wherein Ogden announced a federal policy on state-authorized medical marijuana. n22 The memorandum deprioritized
marijuana prosecutions of persons in "clear and unambiguous compliance with existing state laws providing for the
medical use of mari-juana." n23 The Ogden Memo instantly shifted the risk assessment for the sale of marijuana from
treacherous to de minimis. In August 2010, the number of Colorado red card-approved registrants exceeded six figures.
n24 Seventy percent of the registrants were male, more than half lived in the Denver metropolitan area, and ninety-four
percent had the chronic illness of "severe pain.” n25 Entrepreneurs came out of the shadows and rented strip mall
storefronts throughout Colorado to meet the demand. Persons considered "drug dealers" the night before became "small
business owners" by morning; some who never used marijuana saw the opportunity to start a business with seemingly
unlimited growth potential. Soon, there were more marijuana shops in Denver than there were Starbucks coffee shops.
n26 There was no turning back. An entirely unregulated network had taken root.

Public outcry over the growing unregulated medical marijuana industry peaked in 2010. The Colorado General
Assembly responded by passing two hallmark pieces of legislation: House Bill 1284 (HB10-1284) and Senate Bill 109
(SB10-109). SB10-109 focused mostly on regulating the role of doctors and caregivers in the new market. n27 It
stipulated how medical professionals in Colorado could make recommendations for medical mari-juana, n28 clarified
patient privacy and other provisions, and elucidated the Colorado Department of Public Health and Environment
(CDPHE) program for managing issuance of red cards. n29 HB10-1284 authorized and regulated [*365] the growth,
distribution, and sale of marijuana. n30 This policy determination was critical. For the first time, a state legislature
directed a state government agency to issue licenses to private entities to grow, manufacture, and sell illicit drugs in
blatant disregard of federal law.

Despite, or perhaps because of, Colorado's medical marijuana industry boom, n31 Amendment 64 passed on
November 6, 2012. The well-established statewide marijuana distribution infrastructure created by HB10-1284 and a
proven market of consumers were undoubtedly important factors as to why legalization proponents targeted Colorado.
The fact that the state was perceived to have successfully regulated the medical marijuana industry may also be one of
the main reasons why voters chose to permit the growth and sale of marijuana for non-medical purposes.

Step 1: Governor's Task Force on Amendment 64





Governor Hickenlooper, while disappointed with the outcome, embraced the new reality and moved quickly to
implement the citizens' will to the best of the state's ability. In early December 2012, faced with the challenge of
complying with the newly amended state constitution, the Governor established the Amendment 64 Implementation
Task Force ("Task Force"). n32 The Task Force was charged with "identify[ing] the legal, policy, and procedural issues
that must be resolved, and to offer suggestions and proposals for legislative, regulatory, and executive actions that need
to be taken, for the effective and efficient implementation of Amendment 64." n33 The Task Force convened for the
first time in December 2012 with representatives from the executive and legislative branches of state government, the
Amendment [*366] 64 campaign, the medical marijuana industry, marijuana consumers, the criminal defense bar, the
Colorado Attorney General's Office, Colorado's district attorneys, law enforcement, academia, the medical community,
employers, employees, and Colorado's cities and counties. n34

In a mere three months, the Task Force developed a comprehensive framework for the legislation and regulations
needed to implement Amendment 64. n35 The Task Force delivered its findings in a 165-page report containing
seventy-three distinct recommendations, but several issues remained unresolved.

Step 2: Legislating lllegal Legalization

In response to the Task Force report, the Colorado General Assembly formed a special, bipartisan joint committee
of members of Colorado's House and Senate to hold hearings to craft legislation. Three bills were drafted. House Bill
1317 (HB13-1317) and Senate Bill 283 (SB13-0283) incorporated most of the Task Force recommendations, including
the framework for regulating retail sales of recreational marijuana, n36 while House Bill 1318 (HB13-1318) referred a
ballot question to Colorado voters in November 2013 asking them to approve a fifteen percent excise tax on recreational
marijuana and a ten percent recreational marijuana sales tax. n37 Committees of each house and hundreds of floor
amendments further revised these three measures. n38 The Colorado General Assembly adopted the final three bills
constituting Amendment 64's enabling legislation in early May 2013, and Governor Hickenlooper signed them into law
on May 28, 2013. n39 Other adopted legislation addressed drugged driving, legalization of industrial hemp, a unique
marijuana-related income tax provision, and a good business participation program. n40

Step 3: Robust Regulations and More Working Groups

Amendment 64 mandated the establishment of a regulatory scheme for the cultivation, harvesting, processing,
packaging, display, and sale of mari-juana. n41 Amendment 64 envisioned a scheme in which retail stores, infused
product manufacturers, and grow operations would be licensed by the state and local governments. n42 The law
required the state to begin accepting and [*367] processing applications for licenses by October 1, 2013, and to begin
issuing licenses by January 1, 2014. n43 To ensure purchaser privacy, a provision stipulated that the government could
not compel industry licensees to maintain personal information of consumers. n44

Following passage of the enabling legislation, the Colorado Department of Revenue (DOR) had only months to
promulgate rules governing businesses that cultivate and sell retail marijuana. The DOR adopted emergency regulations
and began to consult with a broad range of stakeholders on the minutiae necessary for implementation. The first set of
emergency rules was adopted on July 1, 2013. n45

Immediately after adopting the emergency rules, the Department of Revenue convened five representative groups
to provide input and substantive suggestions regarding proposed rules governing retail marijuana establishments and
medical marijuana businesses in Colorado. n46 The working groups discussed the following diverse set of issues:
Licensing, Licensed Premises, Transportation, and Storage; Licensed Entities and Inventory Tracking; Record Keeping,
Enforcement and Discipline; Labeling, Packaging, Product Safety and Marketing; and Medical Differentiation. n47
Participants included representatives from law enforcement, the Governor's Office, the Colorado Attorney General's
Office, the Colorado Department of Public Health and Environment, local authorities, medical marijuana industry
members, trade industries, child protection advocates, and subject matter experts in the fields of substance abuse,
toxicology, pharmacology, and marketing. n48 The Department of Revenue issued its permanent rules for the
regulation of recreational marijuana on September 9, 2013. n49

On January 1, 2014, for the first time anywhere in the country, licensed recreational marijuana retail stores opened
their doors and legally sold marijuana to thousands of Coloradans. n50

[*368] Il. FEDERAL ISSUES

Perhaps the greatest challenge of the implementation process has been dealing with federal authorities. Within days
of the passage of Amendment 64, Governor Hickenlooper and Attorney General Suthers had a telephone meeting with
U.S. Attorney General Eric Holder to seek federal guidance on the conflict between Amendment 64 and federal law,





specifically the inclusion of marijuana in the Controlled Substances Act. n51 Although Colorado did not receive a
formal response to these requests for guidance from the U.S. Department of Justice until August 29, 2013, officials of
the Justice Department informally shared their concerns about Colorado's new laws, thereby signaling their enforcement
priorities. The Justice Department's views about the issues raised by the legalization of marijuana encouraged the
Governor's Office to focus its efforts on developing a robust regulatory and enforcement regime for retail marijuana in
Colorado. In this section, we discuss three results of Colorado's cooperation with the Justice Department: the continued
enforcement of the federal Controlled Substances Act, access to banking for marijuana-related businesses, and the
provision of business expense tax deductions for marijuana-related businesses.

Federal Enforcement of the Controlled Substances Act

In adopting the final rules, the Department of Revenue affirmed that "[a]bove all . . . these rules accomplish the
state of Colorado's guiding principle through this process: to create a robust regulatory and enforcement environment
that protects public safety and prevents diversion of Retail Marijuana to individuals under the age of twenty-one or to
individuals outside the state of Colorado." n52

This was largely a nod to the August 29, 2013 letter from U.S. Attorney General Eric Holder to Governors John
Hickenlooper of Colorado and Jay Inslee of Washington, and an accompanying memorandum from Deputy Attorney
General James Cole to all U.S. Attorneys. n53 In the latter correspondence, which came to be known as the Cole
Memo, the Justice Department clarified that it would continue to enforce the Controlled Substances Act in Colorado.
However, it would not challenge Colorado's ability to regulate the retail marijuana industry in accordance with state
law, based on the expectation that the state and local governments would implement strong, effective regulatory and
enforcement systems to address public safety, public [*369] health, and other public interests. n54 The Cole Memo
listed the federal government's eight enforcement priorities:

. Preventing the distribution of marijuana to minors;

. Preventing revenue from the sale of marijuana from going to criminal enterprises, gangs, and cartels;

. Preventing the diversion of marijuana from states where it is legal under state law in some form to other
states;

. Preventing state-authorized marijuana activity from being used as a cover or pretext for the trafficking
of other illegal drugs or other illegal activity;

. Preventing violence and the use of firearms in the cultivation and distribution of marijuana;

. Preventing drugged driving and the exacerbation of other adverse public health consequences
associated with marijuana use;

. Preventing the growing of marijuana on public lands and the attendant public safety and environmental
dangers posed by marijuana production on public lands; and,

. Preventing marijuana possession or use on federal property. n55

Despite their generic quality, the priorities were the most concrete guidance the federal government had provided
states in more than five years. Moreover, Colorado was--and continues to be--aligned with the perspectives and
guidance contained in the Cole Memo. Indeed, Colorado currently shares the Justice Department's desire for robust
enforcement actions against those who will not abide by Colorado's laws and regulations related to the cultivation, sale,
transport, and use of marijuana. Governor Hickenlooper's administration has committed to working with federal, state,
and local law enforcement authorities to ensure the enforcement of the eight enforcement priorities in the Cole Memo.

Access to Banking

The next federal priority was for the Department of the Treasury and other federal agencies overseeing the nation's
financial institutions to address the access to banking challenges faced by marijuana businesses. This was a public
safety issue--businesses forced to operate as cash-only businesses because they are denied access to the banking system
are a magnet for crime and criminal activity. It was also a regulatory and enforcement issue--it is more difficult to
account for and track revenues and audit tax payments of businesses that do not use financial institutions. Banking was
moreover an equity issue for the small business owners engaged in the medical and retail marijuana industry in
Colorado who needed payroll checking accounts and access to other banking services including small business working
capital and/or capital construction loans. Finally, banking was a [*370] customer service issue--persons seeking to buy
medical and retail marijuana would benefit from the convenience of using debit and credit cards to make their
purchases.

In October 2013, Governors Hickenlooper and Inslee urged federal banking regulators to issue formal guidance to
banks, credit unions, and other financial service providers allowing these financial institutions to provide regular





banking and financial services to legal, licensed marijuana-related businesses in states allowing marijuana use. n56 The
Governors noted that federal banking regulators have the discretion and authority under current law to issue guidance to
regulated entities allowing licensed businesses operating in states and localities that have enacted laws relating to adult
marijuana use to appropriately access the banking system if certain safeguards are in place and proper diligence is
conducted. n57

In February 2014, the U.S. Treasury Department's Financial Crimes Enforcement Network (FinCEN) issued
guidance to clarify Bank Secrecy Act (BSA) expectations for financial institutions seeking to provide services to
marijuana-related businesses. The FInNCEN guidance addressed how banks and other financial institutions could
"provide services to marijuana-related businesses consistent with their BSA obligations, and align[] the information
[they] provided . . . in BSA reports with federal and state law enforcement priorities." n58 FinCEN told banks that they
were, in effect, part of the enforcement team and should consider the following in performing customer due diligence:

. Verifying with appropriate state authorities whether the business is duly licensed and registered:;

. Reviewing the license application and related documentation submitted by the business for obtaining
their state license to operate a marijuana-related business;

. Requesting from state licensing and enforcement authorities available information about the business
and related parties;

. Developing an understanding of the normal and expected activity for the business, including the types
of products to be sold and the types of customers to be served (e.g., medical- versus recreational-use
customers);

. Monitoring publicly available sources of adverse information about the business and related parties;
and,

. Monitoring for suspicious activities including for any of the red flags described in the Cole Memo. n59

The FinCEN guidance also affirmed that financial institutions' obligations to file Suspicious Activity Reports
(SARs) were unaffected by any [*371] state law legalizing marijuana. n60 Indeed, the guidance set out more complex
SAR reporting requirements for banks dealing with marijuana-related businesses than for other banks.

Colorado's banking community reacted swiftly and definitively. Almost immediately, the Colorado Bankers
Association (CBA) issued the following statement:

The guidance issued today by the Department of Justice and the U.S. Treasury only reinforces and
reiterates that banks can be prosecuted for providing accounts to marijuana related businesses. . . .
Bankers had expected the guidance to relieve them of the threat of prosecution should they open
accounts for marijuana businesses, but the guidance does not do that. Instead, it reiterates reasons for
prosecution and is simply a modified reporting system for banks to use. It imposes a heavy burden on
them to know and control their customers' activities, and those of their customers. No bank can comply.
n6l

It may be that the only real solution to the banking dilemma is the adoption of the Marijuana Businesses Access to
Banking Act. n62 This bill, which has bipartisan congressional support, would provide banks, credit unions, and other
depository institutions the legal clearance to provide banking services to a marijuana-related legitimate business.
However, the chances of this legislation moving through a gridlocked Congress any time soon seem very low.

Federal Tax Code and Marijuana-Related Businesses

It took nearly five years to get an enforcement policy from the U.S. Department of Justice. The Internal Revenue
Service (IRS) has been even more obtuse. n63 Indeed, the IRS has taken enforcement actions against some cannabis
businesses in other states. n64 One particularly difficult aspect of federal tax policy has been the application of Section
280E of the Internal Revenue Code, the starting point for determining state income tax liability based upon federal
taxable income. n65 Under Section 280E, marijuana businesses [*372] may not deduct certain substantial expenses
that other businesses can, such as office supplies, furniture, business equipment, software, mileage, insurance premiums,
retirement contribution, and telephone charges. As a result, their taxable income is much higher, and that amount flows
down to the amount that the State also charges.

With the passage of House Bill 13-1042, n66 Colorado did what it could to assist Colorado marijuana businesses.
Beginning in tax year 2014, the new law allows state-licensed marijuana businesses to claim a state income tax
deduction for business expenses that are otherwise eligible to be claimed as a federal income tax deduction but are





disallowed under Section 280E of the Internal Revenue Code. These expenses, which include rent and personnel costs,
are currently taxed at a state rate of 4.63 percent. n67

I1l. STATE ISSUES

While the federal regulatory overlay posed huge difficulties itself, Colorado faced even more policy hurdles that
fell squarely within traditional state regulatory power. Two of these challenges were (1) sales and excise tax revenues
(which likely represent the greatest regulatory success during this process) and (2) state law enforcement challenges.

State Taxing Policy, A Rare Succes

One of the provisions of Amendment 64 directed the Colorado General Assembly to levy an excise tax on retail
marijuana at the point that it is transferred from a cultivation facility to an infused product manufacturer or a retail store.
However, voter approval of Amendment 64 was not sufficient under Colorado law to authorize the General Assembly to
impose such a tax. n68

A separate proposition was necessary. On November 5, 2013, Colorado voters approved Proposition AA,
effectively providing for both an excise tax and a special sales tax on retail marijuana. n69 Proposition AA, which
became Colorado law on December 10, 2013:

[*373] . Imposes a fifteen percent state excise tax on the average wholesale price of retail marijuana
when the product is first sold or transferred by a retail marijuana cultivation facility, with public school
construction receiving the first $ 40,000,000 of any tax revenues collected annually;

. Imposes a ten percent state sales tax on retail marijuana and retail marijuana products, in addition to the
existing 2.9% general state sales tax, to increase funding for the regulation and enforcement of the retail
marijuana industry and to fund related health, education, prevention, and public safety costs;

. Directs fifteen percent of the revenue collected from the ten percent state sales tax to cities and counties
where retail marijuana sales occur; and,

. Allows the state legislature to increase or decrease the excise and sales taxes on retail marijuana so long
as the rate of either tax does not exceed fifteen percent. n70

The tax measure was designed to ensure that Colorado would have the financial resources for a robust regulatory
and enforcement regime, for an effective education and prevention program to protect youth from the harmful effects of
marijuana, and for the health and public safety costs associated with the retail marijuana industry. n71

The tax structure appears to be successful so far. n72 About $ 2,000,000 in revenue was generated in the first
month of retail cannabis sales alone. n73 While estimates of tax revenue remain in significant flux, sustained growth in
these tax revenues is expected.

Issues in State Law Enforcement

The state law enforcement issues are too numerous and complex to address completely in the remaining space, but
some warrant special attention: the definition of "open and public consumption," drugged driving, and the home-grow
gray market. Other important state law enforcement issues not discussed here include licensing, background checks for
owners and employees of marijuana-related businesses, employee rights, addiction in the context of family law,
enforcement of marijuana-related contracts, cultivation-practices, potency limits, labeling, advertising, and online sales.

[*374] Definition of "open and public consumption”

Defining "open and public consumption” of marijuana, which is expressly prohibited by the plain language of
Amendment 64, has proven to be one of the most contentious issues in the new law. The Governor's Task Force could
not reach consensus on this issue after hours of debate. A common hypothetical posed was the burning of a joint in a
backyard or on a front porch. Since one's front porch is private property but viewable from the curb, and a burning joint
can certainly be smelled from afar, it was unclear if such conduct constituted open and public use. n74 The Denver City
Council also grappled with this issue. By a close vote, the city rejected an ordinance that would have specifically
prohibited smoking a joint on a front porch. n75

There is also confusion about when a gathering is private enough for "consumption" to occur. Most would agree, on
the one hand, that a group of friends aged twenty-one and above gathered in a private home can smoke or otherwise
consume marijuana without violating the law. On the other hand, most would also agree that public facilities such as
bars and restaurants are off limits. However, there is a wide gray space in between these two extremes. For example,
does an otherwise public facility that charges a "membership fee" for admission to an evening of marijuana





consumption create a space private enough to pass legal muster? What about a private club with initiation fees and
monthly dues?

The confusion about what is not "open and public" has prompted a clamoring for marijuana social clubs--public
locations run for the exclusive purpose of providing a controlled environment in which to consume marijuana and
socialize with like-minded consumers. There are advantages to licensing such establishments. For example, under the
new law, tourists visiting Colorado for mountain sports can legally purchase and possess up to one-quarter ounce of
marijuana, but unless they stay at a pot-friendly hotel, they cannot consume the product. A mountain town social club
dedicated to marijuana would solve that problem. However, social clubs have yet to be authorized by state authorities,
as they bring with them myriad issues related to local zoning, public health, nuisance complaints, and drugged driving.
Only a few establishments have conducted a risk assessment and opened their doors as private clubs, including one with
local government approval. n76

[*375] A central challenge of crafting rules in this area is distinguishing between burning cannabis and consuming
an edible cannabis product. While an argument could be made that smoking a joint on a front porch clearly visible from
a public sidewalk constitutes open and public consumption, it would be difficult also to conclude that a group of friends
inconspicuously eating candies or cake infused with marijuana on that same porch would be engaged in open and public
consumption. And because Colorado law makes no distinction between smoking tobacco and smoking marijuana when
prohibiting both in public places, smoking marijuana is generally proscribed in all indoor facilities open to the public.
But could an infused edible product be enjoyed in a public gathering place--from a bar or restaurant to a sports stadium
or public park--if its consumers give no notice that it contains cannabis?

The state legislature has not produced a definition or guidance as of this paper's publication. Rather, it appears that
the courts must sort out the meaning of public consumption.

Drugged driving

Cognizant that legal access to recreational marijuana by anyone in the state would likely lead to more people
driving while impaired, Colorado enacted legislation that gave state and local law enforcement additional tools to
prosecute persons driving under the influence of marijuana. n77 As controversial as the tax policy was, legislation on
driving under the influence of marijuana generated even more rancorous discussion. Much of the argument surrounded
the "science™ of determining when a driver was actively inhibited by marijuana while operating a motor vehicle.

For years, drugged driving has been prosecuted based on the expertise and observations of the patrol officers
conducting the vehicle stop. Colorado does not have a per se limit on blood marijuana content, unlike the fourteen other
states (as of 2013) that have such limits that operate like per se drunk driving limits. n78 The difficulty with a uniform
per se limit is that marijuana blood content does not dissipate at a consistent rate in most humans. Additionally, residual
marijuana can remain in the human body for extended periods of time. The latter issue, however, can be eliminated by
testing only for the active psychotropic isomer of tetrahydrocannabinol (commonly referred to as THC) in a suspect’s
blood. Colorado law now provides that if a driver's blood contains five nanograms or more of active THC per milliliter
of whole blood, it can be inferred by a jury that the driver was under the influence of one or more drugs. n79 But tests
to determine the [*376] amount of active THC in a driver's blood require blood testing, which is far more invasive than
the oral breathalyzer test typically used to test blood alcohol content and thus raises potential Fourth Amendment
concerns. There is also controversy over whether five nanograms of active THC means a person is "high"--though of
course this problem also arises with alcohol, which affects different people differently over time. The key to any
drugged driving case remains the probable cause observed by the police officers and subsequent observations of
inebriation. Colorado is providing more money for officer training on best practices and new testing equipment.

The Gray Market: Regulating Home Growers

Perhaps the most significant state law enforcement issue is what has become known at the "gray market." The
passage of Amendment 64 without the repeal of Amendment 20 has created confusion about medical marijuana
caregivers. A "primary caregiver" is a "person, other than the [red-card holder] who is eighteen years of age or older and
has significant responsibility for managing the well-being of a patient who has a debilitating medical condition.” n80
Caregivers, if identified by the red-card holder, are allowed to grow the allotted number of plants on behalf of the
registrant-- up to six plants per person. n81 Many unregulated, unlicensed grows have developed across the state, with
their operators claiming to be caregivers. These caregivers, however, are often unable at the time of confrontation to
produce up-to-date red cards for patients for whom they are the primary provider. Often, these medicinal grows are
found in a "caregiver's" garage and contain hundreds of plants. There is no substantive difference between such grows
and the illegal drug dealer growing operations of the black market that existed just a few short years ago.





However, there is a significant legal difference: these grows proclaim themselves to be handled by “caregivers,"
who are by law allowed to have up to five patients each. Technically, a caregiver can legally grow up to thirty-six
plants, assuming they have authorization from the maximum number of patients, and can also grow for themselves.
Abuse of the program structure is systemic; enforcement is never simple; and there are numerous actors willing to take
blatant advantage of the "gray market" for personal benefit, despite the risk to society. The effect of such practices is
simple and clear: since five people alone, regardless of how sick they are, cannot consume [*377] the harvest of 36
plants, let alone hundreds of plants cultivated illegally, the excess supply necessarily extends beyond the regulated
community.

A more recent abuse has developed pursuant to Amendment 64, also related to home grows: “cooperatives."”
Similar to urban vegetable cooperatives, marijuana cooperatives develop when cannabis users get together and "assist"
each other (in fact often letting one person do all the work) in growing their six plants authorized by Amendment 64.
The theory behind cooperatives is similar to that behind the caregiver model. A group of adults aged twenty-one and
over make an agreement that they will grow their plants together to maximize the return on investment in the necessary
accou-terments to successfully produce a flowering plant. The investment--in hydroponics, proper lighting, and
humidity controls--can be substantial. Cooperatives also leverage expertise in growing and maintaining marijuana.
Because growing and maintaining a marijuana plant is much more difficult than most people understand, an expert may
be crucial to a novice. However, cooperative agreements are subject to few clear constitutional or statutory restraints.
Home growing is entirely unregulated, so theoretically, there is no limit to the number of individuals that could
cooperate. A mega-cooperative, if fully operational, could become larger and more successful than a licensed grow
facility, since cooperatives operate in a quasi-legal environment beyond the control of regulators and are not subject to
licensing costs. The sole limitation of a cooperative is that none of its members may exchange marijuana for
remuneration. In theory, this should be crippling. Operation of even a small cooperative without incentives for the
expert grower seems illogical and would likely be nothing more than a ruse. To avoid exchange of remuneration, all
members would have to share equally all costs invested in a cooperative, and there would be no profits, which seems to
defeat the attraction of participating in a cooperative. And yet, cooperatives are popping up across Colorado.

Both caregiver grows and cooperatives are operating beyond the regulated market and fail to benefit from the
testing, labeling, or safety checks. They do not pay taxes. They do not pay fees. And it is known that they divert the
overgrow to recreational users paying less than the market value, further undermining the legitimate businesses and
market participants.

Other Issues That Must Be Addressed

The issues described above only cover some of the many issues that Colorado has faced and will continue to face as
it continues implementing Amendment 64. States that are considering their own decriminalization schemes will likely
face several of the following questions:

. What is required to be a licensed cultivator, wholesaler, or retailer of marijuana? What other regulations
are necessary to ensure that owners and operators of retail marijuana business are not involved in
criminal or gang activity?

[*378] . Should the retail sale of marijuana be controlled exclusively by the state, similar to the alcohol
regulation schemes of Alcohol Beverage Control states? How will regulations affect the free market
availability of marijuana?

. How does a state make the transition from a medical marijuana scheme to a fully decriminalized
system? What happens, for example, when medical marijuana regulations are used as an end-around to
bypass stringent standards under the new regulatory regime?

. How will the legalization of marijuana play out in other facets of the court system besides the criminal
system? Can courts refuse to recognize a contract between two participants in the regulated marijuana
trade because it is contrary to public policy? What role can marijuana use play in family law disputes?
What rules can employers place on their employees' use of marijuana?

. What health and safety regulations are needed to ensure the safe cultivation and processing of
marijuana? What labeling and packaging rules are necessary to ensure complete health and safety
information is being passed on to consumers? Should potency limits be capped?

. What advertising regulations are necessary to ensure that marijuana is regulated like alcohol or
tobacco? Will retail marijuana stores be allowed to sell online? Where can they advertise? What in-store
displays can they use?

. What are the appropriate penalties for violations of any regulations designed to address the above?





. How should the criminal code be modified to reflect a decriminaliza-tion scheme? Should past
convictions for behavior that now would not be considered a violation be pardoned? Should the collateral
consequences of those convictions (for example, effects on sentencing or disqualifications for
government benefits) be relaxed?

The sheer number of complications illustrates how difficult legalization can be. Colorado has addressed many of these
questions and continues to address others as the project of legalization unfolds.

IV. LOCAL GOVERNMENTS

Finally, just as effective implementation of Amendment 64 required cooperation with the federal government, the
process of legalization also required cooperation with local governments in Colorado. This was and continues to be
especially difficult in a local control state like Colorado, where localities, counties, and home-rule cities have substantial
autonomy. Moreover, Colorado is very diverse in population and geography. What might be acceptable in Denver may
be frowned upon in Durango.

[*379] Local Opt-Out

Amendment 64 compels state and local cooperation and deference. For example, Amendment 64 permits local
governments in Colorado to regulate the time, place, manner, and number of marijuana establishments in their
communities, including the power to ban marijuana establishments within their jurisdiction. Localities may not ban
possession or consumption on private property, but they similarly cannot be compelled to allow retail storefronts or
growing and manufacturing establishments within their boundaries. Likewise, under Colorado's taxing scheme, as the
state collects tax dollars from the marijuana establishments, it must “share-back™ a certain percentage with the local
authorities. If a locality or city chooses not to allow marijuana businesses to exist within its boundaries, it of course
forgoes any tax share-back. If a locality opts in, not only does that locality get its part of the tax share-back, it can also
levy a locality tax. At present, relatively few jurisdictions have opted in. Denver is such a locality and provides a good
example of the issues localities will face.

Education and Funding

As mentioned above, the first $ 40,000,000 of any state excise tax revenues on marijuana goes toward public school
construction. This is one way that the primary regulatory success--increased revenue for the state--has trickled down to
help local governments directly.

Other marijuana-related tax revenues are earmarked to fund related health, education, prevention, and public safety
initiatives. Colorado is developing a public awareness campaign to educate youths ages twelve to twenty of marijuana's
risks, with the goal of decreasing marijuana use by this segment of the population. The Office of the Governor, in
consultation with state agencies and other stakeholders including industry representatives and members of the public,
has established a marijuana educational oversight committee to develop and implement recommendations for the
education of all necessary stakeholders on issues related to marijuana use. n82 This committee will develop and
distribute educational materials regarding appropriate use of recreational marijuana. The number one goal of this
committee is to consult with medical and marketing experts to distill best practices for marijuana prevention messaging
targeted at those age twenty and younger who may be potential marijuana users.

In addition to these funds for public school construction and health, education, prevention, and public safety
initiatives, Amendment 64 directs fifteen percent of the revenue collected from the ten percent state sales tax to cities
and counties where retail marijuana sales occur. This is a potentially huge financial benefit for those local governments
that opt in.

[*380] In short, if these health, education, prevention, and public safety initiatives do work (which is no
guarantee), legalization can be a net positive for local governments, which will enjoy the benefits of increased funding
for education.

IV. CONCLUSION

In legalizing retail marijuana for adults, Colorado forged a radical path in this country. Despite formidable
challenges, the state has attempted to fund and implement a robust regulatory and enforcement regime, limit production
so that the marijuana produced in Colorado is consumed within state borders and not diverted to other states, educate
Coloradan youth on the dangers posed by marijuana, and prevent the distribution of marijuana to those under age
twenty-one.





Legal Topics:

For related research and practice materials, see the following legal topics:

Criminal Law & ProcedureCriminal OffensesControlled SubstancesPossessionSimple PossessionGeneral
OverviewCriminal Law & ProcedureCriminal OffensesControlled SubstancesSubstance SchedulesHashish &
MarijuanaTax LawState & Local TaxesSales TaxGeneral Overview

FOOTNOTES:

nl See LEGIS. COUNCIL COLO. GEN. ASSEMB., 68-614, 1st Sess., at 7 (2012), available at
http://www.colorado.gov/cs/Satellite?blobcol=urldata&blobheader=application%2Fpdf&blobkey=id&blobtable
=MungoBlobs&blobwhere=1251822971738&sshinary=true; COLO. CONST. art. XVII1, § 16(3)(d).

n2 21 U.S.C. § 812(c)(10) (2012).

n3 Amendment 64 received about 60,000 more votes than did President Obama among Colorado voters.
Compare Presidential Electors, COLO. SEC'Y OF STATE,
http://www.sos.state.co.us/pubs/elections/Results/Abstract/2012/general/president.html (last visited April 20,
2014) (showing 1,323,102 votes for President Obama), with Amendments and Propositions, COLO. SEC'Y OF
STATE, http://www.sos.state.co.us/pubs/elections/Results/Abstract/2012/general/amendProp.html (select drop-
down option for Amendment 64) (last visited April 20, 2014) (showing 1,383,140 yes votes for Amendment 64).

n4 By proclamation of the Governor it became law in Colorado on December 10, 2012. Colo. Exec. Order No. D
2012-052 (Dec. 10, 2012), available at
http://www.colorado.gov/cs/Satellite?c=Page&childpagename=GovHickenlooper%2FCBONLayout&cid=12516
37689655&pagename=CBONWTrapper.

n5 See Letter from Jenny A. Durkan, U.S. Att'y, W.D. Wash., and Michael C. Ormsby, U.S. Att'y, E.D. Wash.,
to Hon. Christine Gregoire, Governor, State of Wash. (Apr. 14, 2011), available at
http://reason.com/assets/db/13050453232855.pdf.

né In hindsight, and with the advent of the "new" Cole Memo issued by the U.S. Department of Justice in
August 2013, many of the issues related to federal preemption have not yet materialized. See Memorandum from
James Cole, Deputy Att'y Gen., U.S. Dep't of Justice, to All U.S. Att'ys, Guidance Regarding Marijuana
Enforcement (Aug. 29, 2013) [hereinafter Cole Memo], available at
http://www.justice.gov/iso/opa/resources/3052013829132756857467.pdf. Federal enforcement remains a very
real concern, though, with the potential for federal enforcement omnipresent. For example, the DEA has
conducted raids of marijuana retail outlets, see Jeremy Meyer et al., Feds Raid Denver-area Marijuana
Dispensaries, Grow Operations, 2 Homes, DENV. POST (Nov. 22, 2013, 1:54 PM),
http://www.denverpost.com/breakingnews/ci_24570937/feds-involved-raid-at-denver-area-marijuana, and
forfeited property used by marijuana entrepreneurs, see U.S. Att'y's Office, Dist. of Colo., U.S. Attorney's Office
Announces a Federal Forfeiture Action Against a Marijuana Warehouse and Related Marijuana Funds (Mar.
10, 2014), available at http://www.justice.gov/usao/co/news/2014/mar/3-10-14.html.

n7 In essence, proponents likened the drug of alcohol to the drug marijuana and claimed that marijuana was less,
or certainly no more, dangerous to society as a whole than alcohol. Seg, e.g., Eric Dolan, Colorado Marijuana
Legalization Campaign Runs First TV Ad, RAW STORY (May 10, 2012, 6:34 PM),
http://www.rawstory.com/rs/2012/05/10/colorado-marijuana-legalization-campaign-runs-first-tv-ad/. They
acknowledged both were addictive but rejected that either was a "gateway" drug to harsher illegal drugs. See,





e.g., Frequently Asked Questions, CAMPAIGN TO REGULATE MARIJUANA LIKE ALCOHOL,
http://www.regulatemarijuana.org/s/frequently-asked-questions (last visited Apr. 16, 2014). They frequently
compared Prohibition Era violence to the violence associated with drug trafficking and distribution. Id. Statistics
about deaths due to alcohol were propounded as proof that marijuana was less dangerous--no documented case
of death from marijuana overdose is known to the authors. See, e.g., Jen Christensen & Jacque Wilson, Is
Marijuana as Safe as--or Safer Than--Alcohol?, CNN (Jan. 22, 2014, 11:19 AM),
http://www.cnn.com/2014/01/20/health/marijuana-versus-alcohol/.

n8 See Phillip Smith, Colorado's Amendment 64 Heads for the Home Stretch, STOPTHEDRUGWAR.ORG
(Sept. 19, 2012, 5:59 PM),
http://stopthedrugwar.org/chronicle/2012/sep/19/colorados_amendment_64 heads_hom.

n9 See, e.g., Bolster Colorado's Economy, CAMPAIGN TO REGULATE MARIJUANA LIKE ALCOHOL,
http://www.regulatemarijuana.org/economic-impact.

n10 See John Ingold, Breakdown of Amendment 64 Campaign-Finance Report, DENV. POST: THE SPOT (Oct.
21, 2012, 8:31 AM), http://blogs.denverpost.com/thespot/2012/10/21/breakdowns-amendment-64-
campaignfinance-reports/84483/.

nll In 2012, the State of Washington also decriminalized recreational marijuana. Wash. Sec'y of State, Elections
Div., Initiative Measure No. 502, 1-2465.1/11 (2011), available at
http://sos.wa.gov/_assets/elections/initiatives/i502.pdf. Unlike Colorado's legalization laws, which are embedded
in the state constitution and can only be amended by a majority vote of the people, Washington State's
legalization laws are statutory and can be amended over time by Washington State's legislature. See id. As of the
drafting of this paper, some twenty states plus the District of Columbia have some form of legalized marijuana,
mostly "medical marijuana." Which States Have Legalized Medical Marijuana?, USA TODAY (Jan. 6, 2014,
4:58 PM), http://www.usatoday.com/story/news/nation-now/2014/01/06/marijuana-legal-states-medical-
recreational/4343199/. Decriminalization of medical marijuana, where it is currently banned, is being considered
in at least fourteen new states. Rick Lyman, Pivotal Point is Seen as More States Consider Legalizing
Marijuana, N.Y. TIMES, Feb. 26, 2014, at A1. Non-medical use of marijuana is likely to advance in Alaska this
summer. Id. At least seventeen states have introduced bills or initiatives to legalize marijuana. Id. The District of
Columbia recently decriminalized simple possession for any purpose. Aaron C. Davis, D.C. Council Votes to
Eliminate Jail Time for Marijuana Possession, WASH. POST (Mar. 5, 2014, 11:58 AM),
http://www.washingtonpost.com/local/dc-politics/dc-council-eliminates-jail-time-for-marijuana-possession-
stepping-to-national-forefront/2014/03/04/df6fd98c-a32b-11e3-a5fa-55f0c77bf39¢_story.html.

n12 Adults twenty-one years and older visiting from another state may only purchase one-quarter ounce of
marijuana at a time.

n13 Amendment 64 is commonly credited with "legalizing™ marijuana. This is a misnomer. Marijuana remains a
Schedule 1 illegal narcotic under the Colorado criminal code and any person not in strict compliance with the
state's constitution, statutes, and regulations can be prosecuted. Colo. Rev. Stat. Ann. § 18-18-406 (West 2013).
Amendment 64 is more accurately described as having decriminalized under state law growing, sale, purchase,
and consumption of small amounts of marijuana and marijuana products. COLO. CONST. art. XVIII, §
16(3)(d). Nevertheless, throughout this paper, legalization and decriminalization are used interchangeably.

nl4 For example, home grows must be in an enclosed, locked space and cannot be conducted openly or publicly,
and marijuana from home grows cannot be sold (although up to an ounce can be gifted to another adult). COLO.





CONST. art. XVIII, 8 16(3)(d). Furthermore, marijuana cannot be consumed "openly and publicly" or in a
manner that endangers others. Id.

n15 See 21 U.S.C. §§ 801--904 (2012).

nl6 See 21 U.S.C. § 812 (2012) (for definition of Schedule | substance and classification of marijuana as
Schedule | substance).

nl7 California was the first state in the country to allow for medical marijuana with the adoption of Proposition
215in 1996. Todd Grabarsky, Conflicting Federal and State Medical Marijuana Policies: A Threat to
Cooperative Federalism, 116 W. VA. L. REV. 1, 5 (2013).

n18 COLO. CONST. art. XVIII, § 14.

n19 See id.

n20 See id.

n21 In January 2009, 5051 registry cards had been issued by the Colorado Department of Public Health and the
Environment (CDPHE). Medical Marijuana Program Update (as of January 31, 2009), CDPHE (Mar. 4, 2011),
http://www.colorado.gov/cs/Satellite/ CDPHE-CHEIS/CBON/1251593017044 (follow "Archive" hyperlink; then
follow "2009: January" hyperlink).

n22 Memorandum from David W. Ogden, Deputy Att'y Gen., U.S. Dep't of Justice, to Selected U.S. Att'ys,
Investigations and Prosecutions in States Authorizing the Use of Medical Marijuana (Oct. 19, 2009), available
at http://blogs.justice.gov/main/archives/192.

n231d.

n24 In August 2010, there were 103,468 registrants for medical marijuana. Medical Marijuana Program Update
(as of August 31, 2010), CDPHE (Aug. 31, 2010), http://www.colorado.gov/cs/Satellite/ CDPHE-
CHEIS/CBON/1251593017044 (follow "Archive" hyperlink; then follow "2010: August™ hyperlink).

n25 Id. Chronic pain remains the primary justification for red-card acquisition. In November 2013, more than a
year after legalization under Amendment 64, there are more than 110,000 registrants and of those, more than
ninety-four percent claim severe pain as their chronic illness. Medical Marijuana Program Update (as of
November 30, 2013), CDPHE (Nov. 30, 2013), http://www.colorado.gov/cs/Satellite/ CDPHE-
CHEIS/CBON/1251593017044 (follow "Archive" hyperlink; then follow "November 2013 statistics"
hyperlink).

n26 Christopher N. Osher, As Dispensaries Pop Up, Denver May Be Pot Capital, U.S.A., DENV. POST (Jan.
21, 2011, 12:41 PM), http://www.denverpost.com/ci_14112792.

n27 See S.B. 101-09, 67th Gen. Assemb., 2nd Reg. Sess. (Colo. 2010).





n28 See id. Licensed physicians cannot write prescriptions for marijuana without violating DEA regulations and
therefore exposing them to forfeiture of their DEA license to issue prescriptions of CSA controlled substances.
See Conant v. Walters, 309 F.3d 629, 632 (9th Cir. 2002) ("[F]ederal policy declared that a doctor's ‘action of
recommending or prescribing Schedule | controlled substances is not consistent with the 'public interest' (as that
phrase is used in the federal Controlled Substances Act)' and that such action would lead to revocation of the
physician's registration to prescribe controlled substances.").

n29 See S.B. 101-09, 67th Gen. Assemb., 2nd Reg. Sess. (Colo. 2010).

n30 See H.B. 10-1284, 67th Gen. Assemb., 2nd Reg. Sess. (Colo. 2010).

n31 In June 2011, the CDPHE registry reported almost 130,000 registrants. Medical Marijuana Program
Update (as of June 30, 2011), CPDHE (June 30, 2011), http://www.colorado.gov/cs/Satellite/CDPHE-
CHEIS/CBON/1251593017044 (follow "Archive" hyperlink; then follow "June, 2011 MMR Statistics"
hyperlink). As of December 2013, nearly a quarter million Coloradans had applied at some point since medical
marijuana had been approved to the registry. Medical Marijuana Program Update (as of December 31, 2013),
CPDHE (Dec. 31, 2013), http://www.colorado.gov/cs/Satellite/ CDPHE-CHEIS/CBON/1251593017044 (follow
"Archive™ hyperlink; then follow "December 2013 statistics™ hyperlink).

n32 Exec. Order No. B2012-004, TASK FORCE REPORT ON THE IMPLEMENTATION OF AMENDMENT
64 (Colo. 2013) [hereinafter TASK FORCE REPORT]. The Task Force adopted the following guiding
principles for its work: 1) "Promote the health, safety, and well-being of Colorado's youth," 2) "Be responsive to
consumer needs and issues," 3) "Propose efficient and effective regulation that is clear and reasonable and not
unduly burdensome,"” 4) "Create sufficient and predictable funding mechanisms to support the regulatory and
enforcement scheme," 5) "Create a balanced regulatory scheme that is complementary, not duplicative, and
clearly defined between state and local licensing authorities,” 6) "Establish tools that are clear and practical, so
that interactions between law enforcement, consumers, and licensees are predictable and understandable,” 7)
"Ensure that [Colorado’s] streets, schools, and communities remain safe," 8) "Develop clear and transparent
rules and guidance for certain relationships, such as between employers and employees, landlords and tenants,
and students and education institutions," and 9) "Take action that is faithful to the text of Amendment 64." Id. at
7.

n33 Id. at 119.

n34 Id. at 4--5.

n35 Id. at 9--14.

n36 See H.B. 13-1317, 69th Gen. Assemb., 1st Reg. Sess. (Colo. 2013); S.B. 13-0283, 69th Gen. Assemb., 1st
Reg. Sess. (Colo. 2013).

n37 H.B. 13-1318, 69th Gen. Assemb., 1st Reg. Sess. (Colo. 2013).

n38 69th Gen. Assemb., Summarized History for Bill Number H.B. 13-1318 (Colo. 2013).





n39 Office of Gov. John Hickenlooper, Gov. Hickenlooper Signs Numerous Bills (May 28, 2013),
http://www.colorado.gov/cs/Satellite/GovHickenlooper/CBON/1251642877511.

n40 Id.

n4l COLO. CONST. art. XVIII, § 16.

n42 1d. § 16(4).

n43 1d. § 16(5)(c).

n44 1d. § 16(5)(g)-(h).

n45 Emergency Rules Related to the Colorado Retail Marijuana Code, 36 Colo. Reg. 15 (Aug 10, 2013).

n46 Colo. Dep't of Revenue, Marijuana Taxation Rulemaking Announcement (Oct. 11, 2013),
http://www.colorado.gov/cs/Satellite?blobcol=urldata&blobheader=application%2Fpdf&blobkey=id&blobtable
=MungoBlobs&blobwhere=1251896291005.

n47 1d. (follow "Meeting Agenda™ hyperlink).

n48 COLO. DEP'T OF REVENUE, MED 2013 RULEMAKING WORKING GROUPS INFORMATION
(2013), available at http://www.colorado.gov/cs/Satellite?c=Page&childpagename=Rev-
MMJ%2FCBONLayout&cid=1251646986226&pagename=CBONWTrapper.

n49 Permanent Rules Related to the Colorado Retail Marijuana Code, Colo. Code Regs. § 212-2 (2013).

n50 John Ingold, World's First Legal Recreational Marijuana Sales Begin in Colorado, DENV. POST (Jan. 2,
2014, 8:08 AM), http://www.denverpost.com/news/ci_24828236/worlds-first-legal-recreational-marijuana-sales-
begin-colorado.

n51 Michael Roberts, Marijuana: John Hickenlooper Stresses Urgency in Amendment 64 Call to Eric Holder,
DENV. WESTWORD (Nov. 12, 2012, 11:28 AM),
http://blogs.westword.com/latestword/2012/11/amendment_64_john_hickenlooper_eric_holder_urgency_mariju
ana.php. Washington State officials also reached out to federal officials seeking guidance on the implementation
of its new marijuana law.

n52 Permanent Rules Related to the Colorado Retail Marijuana Code, Colo. Code Regs. § 212-2 (2013).

n53 See Cole Memo, supra note 6.





n54 Id.

n55 Id.

n56 Letter from John Hickenlooper, Gov. of Colo., & Jay Inslee, Gov. of Wash., to Jacob Lew, Sec'y of the
Treasury, Dep't of the Treasury, et al. 2 (Oct. 2, 2013) (on file with authors).

n57 See id.

n58 FIN. CRIMES ENFORCEMENT NETWORK, FIN-2014-G001, GUIDANCE: BSA EXPECTATIONS
REGARDING MARIJUANA-RELATED BUSINESSES 1 (2014).

n59 Id. at 2.

n60 Id. at 3.

n61 CBA Statement Regarding DOJ and Treasury Guidance on Marijuana and Banking, COLO. BANKERS
ASS'N, http://www.coloradobankers.org/displaycommon.cfm?an=1&subarticlenbr=60 (last visited April 20,
2014).

n62 Marijuana Businesses Access to Banking Act of 2013, H.R. 2652, 113th Cong. (2013).

n63 Kelly Phillips Erb, IRS Just Say No to Medical Marijuana Deductions, FORBES (Apr. 9, 2014, 10:12 PM),
http://www.forbes.com/sites/kellyphillipserb/2011/10/06/irs-just-says-no-to-medical-marijuana-deductions.

n64 Peter Hecht, Medical Marijuana Dispensary Takes on IRS Over What It Calls 'Punitive' Taxes, WASH.
POST (Feb. 23, 2014), http://www.washingtonpost.com/politics/medical-marijuana-dispensary-takes-on-irs-
over-what-it-calls-punitive-taxes/2014/02/23/25fa6458-9cd3-11e3-ad 71-e03637a299¢0_story.html.

né5 I.R.C. § 280E (1982). Section 280E states "No deduction or credit shall be allowed for any amount paid or
incurred during the taxable year in carrying on any trade or business if such trade or business (or the activities
which comprise such trade or business) consists of trafficking in controlled substances (within the meaning of
schedule I and Il of the Controlled Substances Act) which is prohibited by Federal law or the law of any State in
which such trade or business is conducted."

né6 H.B. 13-1042, 69th Legis., 1st Reg. Sess. (Colo. 2013).

né7 Colo. 69th Gen. Assemb., Fiscal Note for Bill Number H.B. 13-1042 (2013).

n68 See TASK FORCE REPORT, supra note 32, at 28.





n69 Amendment 64 specifically proscribes an excise tax on medical marijuana. And because any excise or
special sales tax on medical marijuana would require voter approval, which has not been sought, sales of
medical marijuana will not be subject to the excise tax and special sales tax imposed on retail marijuana for the
time being. Both medical and retail marijuana are still subject to the state's standard 2.9% sales tax and the sales
taxes imposed by local governments. H.B.13-1318, 69th Legis., 1st Reg. Sess. (Colo. 2013).

n70 See id.; Colo. 69th Gen. Assemb., Fiscal Impact Statement for Proposition AA (2013).

n71 See TASK FORCE REPORT, supra note 32, at 15; Colo. 69th Gen. Assemb., Fiscal Impact Statement for
Proposition AA (2013).

n72 See, e.g., Gregory Wallace, Colorado Residents May Get a Refund for Pot Tax, CNNMONEY (Mar. 14,
2014, 8:01 AM), http://money.cnn.com/2014/03/14/pf/taxes/colorado-marijuana-refund.

n73 Katie Lobosco, Colorado Gets $ 2 Million from Marijuana Taxes, CNNMONEY (Mar. 10, 2014, 7:41 PM),
http://money.cnn.com/2014/03/10/news/marijuana-tax-revenue.

n74 TASK FORCE REPORT, supra note 32, at 108--09.

n75 Jeremy P. Meyer, Denver Council Flips Vote on Pot Smoking in Front Yards, DENV. POST (Dec. 3, 2013,
8:02 AM), http://www.denverpost.com/breakingnews/ci_24641054/denver-council-flips-vote-front-yard-pot-
smoking-ban.

n76 Mitch Byars, Club Ned Cannabis Cafe to Open in Nederland, DAILY CAMERA (Mar. 7, 2014, 5:09 PM),
http://www.dailycamera.com/marijuana/ci_25299457/club-ned-cannabis-cafe-open-nederland (discussing a
cannabis cafe); Garrison Wells, Marijuana Social Club Back Open in Colorado Springs After Panel Grants
Appeal, THE GAZETTE (Feb. 21, 2014), http://gazette.com/marijuana-social-club-back-open-in-colorado-
springs-after-panel-grants-appeal/article/1515117 (discussing zoning regulations that allow pot smoking at
private club).

n77 H.B. 13-1325, 69th Gen. Assemb., 1st Reg. Sess. (Colo. 2013).

n78 See Paul Armentano, Should Per Se Limits Be Imposed for Cannabis? Equating Can-nabinoid Blood
Concentrations with Actual Driver Impairment: Practical Limitations and Concerns, 35 HUMBOLDT J. SOC.
REL. 41, 41 (2013).

n79 H.B. 13-1325, 69th Gen. Assemb., 1st Reg. Sess. (Colo. 2013).

n80 COLO. CONST. art. XVIII, § 14(L)(H).

n81 Six plants, three flowering at any one time is the default under both Amendment 20 and Amendment 64 for
a single person to grow at home. Certain doctors have engaged in the practice of recommending higher plant and





ounce counts, apparently justified by "medical necessity" despite there being no clear authority for elevated
plant and ounce recommendations. Some physicians have recommended unjustifiably high plant counts; one
doctor recommended upwards of 70 plants for multiple patients. See Eric Gorski, Scrutiny Turns to Colorado
Pot Doctors Who Sign Off on High Counts, DENV. POST (Aug. 23, 2013, 2:33 PM),
http://www.denverpost.com/breakingnews/ci_23928322/scrutiny-turns-colorado-pot-doctors-who-sign-off.

n82 S.B. 13-283, 69th Gen. Assemb., 1st Reg. Sess. (Colo. 2013).
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Problem, research strategy. and
findings: Twenty-three states and
Washington, DC, have legalized medical
marijuana, raising difficult land use ques-
tions for planners regarding allowable
locations, buffering from sensitive uses, and
distribution of facilities. We know little
about how local jurisdictions regulate
medical marijuana dispensary (MMD)
location and operation and how equitably
different regulatory models distribute these
facilities. We begin with an overview of
MMD impacts related to crime, property
values, and quality of life. We then review
emerging local regulation of MMDs with a
particular emphasis on land use controls,
and find that most authorities regulate
MMD location like they do other locally
unwanted land uses (LULUs) such as
sex-oriented businesses and liquor stores.
Given a history of siting LULUs in less-
affluent neighborhoods and communities of
color, we conduct a case study of Denver
and show that four common regulatory
models concentrate land that permits
MMDs in socioeconomically disadvantaged
tracts and areas with high proportions of
persons of color.

Takeaway for practice: Local planners
are often caught unprepared for the land use
implications of medical marijuana legaliza-
tion. This outline of common land use
regulatory models and a replicable analytical
model help practitioners develop ordinances
that square with their own communities’
goals, values, and attribures.

Keywords: environmental justice, medical
marijuana, NIMBY, nuisance uses, zoning
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Planning for Marijuana

The Cannabis Conundrum

Jeremy Németh and Eric Ross

edical marijuana is legal in 23 states and the District of Columbia,

and recreational marijuana is now legal in Washington and Colo-

rado (National Organization for the Reform of Marijana Laws
[NORML], 2014)." The proliferation of new medical marijuana dispensaries
(MMDs) raises difficult land use questions for local planners regarding where
MMDs are permitted to locate (“suitable land”), distancing from sensitive
uses, equitable distribution of facilities, and potential preemption of local
zoning by state law (Salkin & Kansler, 2011). Planners are also faced with
regulating new recreational marijuana dispensaries (RMDs) in Colorado cities
such as Boulder, Denver, Fort Collins, and Breckenridge, although RMD land
use regulations are virtually identical to those for MMDs (Colorado Municipal
League, 2014).

We ask two important questions in this study: 1) How do local jurisdic-
tions regulate how and where MMDs operate, and 2) how equitably do
common marijuana land use models distribute these facilities, which we
define as each tract receiving its fair share of suitable land based on its total
land area? To answer these questions, we begin with a brief overview of
MMD impacts on crime, property values, and quality of life. Next, we
review emerging local regulation of MMDs with a particular emphasis on
land use controls. We find that most authorities control where MMDs locate
as they do other locally unwanted land uses (LULUs) such as sex-oriented
businesses, halfway houses, and liquor stores. Given a history of concentrat-
ing LULUs in less-affluent neighborhoods and communities of color, we
conduct a case study of Denver and show that four popular regulatory
models tend to concentrate suitable land in severely socioeconomically
disadvantaged (SED) tracts and areas with high proportions of African
American, Hispanic, Asian, and Native American (AHANA) residents
(Mitchell, 2012). Our analytical model is replicable and can help practicing
planners determine which components of various medical marijuana land
use strategies align with their communities’ needs and desires.

environmental justice, and land use conflict. and regional, city, and neighborhood
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Background

Experts have valued the medical marijuana market at
$1.7 billion and expect that number to double by 2016 (See
Change Strategies LLC, 2011). Colorado has more than
130,000 registered patients—up from 7,000 in 2008—and
Oakland’s (CA) Harborside Health Center clinic alone
counts 110,000 registered patients (Pugh, 2011; Roberts,
2013). Los Angeles once contained more than 800 MMDs,
although recent estimates put the current number at 472.
Denver’s 220 licensed dispensaries outnumber Starbucks
outlets in the city (Kendall, 2012; Osher, 201 1).2 Nonethe-
less, marijuana remains illegal at the federal level, violating
the Controlled Substances Act (CSA). The federal govern-
ment’s influence on state legalization regimes has played an
important role in shaping what types of regulations are
levied at the state and local level (Kamin, 2012).

The industry’s staggering growth has not come without
controversy. Although support for medical marijuana
legalization continues to increase, even among conserva-
tives, “not in my backyard” (NIMBY) responses to MMD
sitings persist in places such as Washington, DC (Opfer,
2013), New Jersey (Farley, 2012), and Los Angeles (Kudler,
2014; Walker, 2013), all of which approved legalization
ballot measures by high margins. A recent poll showed that
73% of adults support making medical marijuana legal,
but 44% would be “somewhat or very concerned if a
dispensary opened near their home” (Pew Research, 2010).
Even as 80% of Californians support medical marijuana
(Greenberg Quinlan Rosner Research, 2012), only 55
towns and counties have developed MMD ordinances and
213 localities have banned medical marijuana altogether,
many due to pressure from concerned residents (Americans
for Safe Access, 2013). In Massachusetts, one-third of
communities have imposed a moratorium on medical
marijuana sales and facilities (outright bans are illegal),
highlighted by intense NIMBY debates in Boston, Spring-
field, Westfield, and six Cape Cod towns (Crossley, 2014;
Metzger, 2013; Vennochi, 2014). In 2013, a spirited
debate occurred over the perceived “dumping” of MMDs
and cultivation facilities in the District of Columbia’s
Ward 5, a neighborhood with an already disproportionate
share of strip clubs and trash transfer facilities, where 77%
of residents are African American and 26% of children live
below the poverty line (Bevilacqua, 2013; DCist, 2013;
NeighborhoodInfo DC, 2012).

MMDs are prototypical LULUs, or facilities that
provide some recognized public benefit, even though
virtually no one wants them in their neighborhood
(Popper, 1981). Yet, the fervor of the NIMBY response to
MMDs is alarming given the lack of empirical evidence on
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the actual impacts of MMDs, a fact we can attribute to the
industry still being in its infancy. Still, several reports show
that NIMBY residents fear that new MMDs will threaten
their quality of life, raise crime rates, and reduce property
values (Ingold, 2010; Ingold & Lofholm, 2011; Tilton,
2009). Quality of life concerns include fear of increased
loitering, drug dealers, marijuana smoking outside MMDs,
noxious odors, gang activity, exposure to minors, accidental
poisonings, and sale of drugs other than marijuana, as well
as increased automobile traffic, accidents, and arrests for
driving under the influence of marijuana (Bailey &
Reiterman, 2008; Thurstone, Lieberman, & Schmiege,
2011). Affected residents also fear increased crime around
MMDs (Ingold, 2010). However, the only two peer-
reviewed studies on MMD impacts—both cross-sectional
in design—find no significant association between dispen-
sary density and local crime in several California cities. The
more recent study shows that crime rates around Sacra-
mento MMDs decreased when certain security measures
were present (Freisthler, Kepple, Sims, & Martin, 2013;
Kepple & Freisthler, 2012). Researchers have yet to exam-
ine how MMDs affect property values, given the lack of
sufficient time to study such effects as well as the general
difficulty in isolating the impact of individual facilities on
local property values. Nevertheless, an important concern
of developers and business organizations is the potential
loss of revenue and trade from commercial businesses who
do not want to locate in the immediate vicinity of an
MMD (Steckler, 2006; Tilton, 2009).

Although not the topic of this study, we do question
whether MMD:s should be considered LULUs since locali-
ties collect millions in sales taxes as well as application and
licensing fees from MMD operation. Moreover, lease rates
for MMDs and cultivation centers can be 50% to 75%
higher than traditional retail (N. Arbalaez, personal com-
munication, August 10, 2013). Neighborhood impacts can
also be quite positive: Oakland City Councilwoman Re-
becca Kaplan credits medical marijuana businesses with
helping revitalize the Uptown neighborhood, an area that
only recently was replete with vacant, boarded-up build-
ings (Kaiser, 2011). Indeed, growth in MMD facilities is
not relegated to liberal communities for these reasons: Sean
Paige (R-Colorado Springs) defended his conservative
community’s decision to allow MMDs as an attempt to
attract local entrepreneurs: “We're a pro-business commu-
nity.... Like a lot of cities, we're hurting for sales tax rev-
enue, so there’s no question that we benefit” from an
industry that creates jobs and stimulates real estate activity
and ancillary services (quoted in Kaiser, 2011, p. 13).

We set out to understand how localities regulate
MMD:s. For several reasons, we focus particularly on the
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geography of dispensaries. First, land use is squarely the
purview of urban and regional planners, and we believe
planners should take the lead in developing such regula-
tions. Second, we know that concerned citizens and regula-
tors often agree on the need for stringent licensing and
operation controls as a way to limit real or perceived exter-
nalities, but controversy most often ensues when it comes
to determining the location of suitable land for MMDs, or
any other LULU for that matter (Salkin & Kansler, 2011).
Third, planners and other regulators have a long history of
siting LULU, or suitable land for LULUs, in communities
of color and areas of concentrated poverty (Commission
for Racial Justice, 1987; Maantay, 2001; Ritzdorf, 1997;
Silver, 1997).We examine whether this pattern holds true
for MMDs through an analysis of existing regulations for
MMDs and case examples.

Regulating MMDs

Once residents vote to legalize medical marijuana, state
regulators develop a broad regulatory framework to control
the drug’s production, distribution, and consumption.
Some states become the primary regulating body, whereas
others pass on regulatory power—particularly time, place,
and manner restrictions—to local authorities. In nearly all
cases, state statutes do not require municipalities to make
production and sale of medical marijuana legal within their
municipal limits, although some require municipalities to
cither develop licensing regulations or ban facilities out-
right (Salkin & Kansler, 2010). Local authorities are then
charged with controlling land use and operation of facili-
ties as well as enforcing local licensing requirements. We
focus much of this study at the local level, both because
conflict most frequently occurs over facility location and
operation and because planners should be at least partly
responsible for developing and enforcing local regulations.

States and localities control potential impacts from
MMDs through a combination of licensing, operation, and
land use restrictions, all of which aim to protect the health,
safety, and welfare of host communities. These categories
are not mutually exclusive; for example, compliance with
operation requirements is often a condition of licensure.
Here we briefly identify some common licensing and
operation regulations, and then focus the balance of the

study on how land use regulations are used to control
where MMDs can locate.

Licensing
Many states have a dual-licensing scheme for MMDs
similar to that for liquor stores. In Colorado, for example,

MMD licensees are required to obtain their local license
before applying for a state license (Allen, 2010). Munici-
palities can draft a local licensing ordinance that may be
more stringent than the requirements of the state statute,
which often includes additional restrictions on land use and
operation. Most licensing applications ask proprietors to
provide proof of responsible practice as well as floor and
security plans. Some municipalities, such as Los Angeles
and the District of Columbia, use licensing to limit the
total number of dispensaries the city can host. Others, such
as Qakland, try to achieve the same ends by requiring strict
background checks on business owners and operators to
determine “moral or financial fitness,” such as evidence of
criminal records or bankruptcy history. Licensing fees are
often used to offset some of the costs of industry regulation.

Operation

Operation restrictions govern the day-to-day opera-
tions of an MMD. The main intent of these approaches is
to limit feared secondary impacts of MMDs, especially
crime, underage use, or diversion to the “black market”
(Kamin, 2012). Table 1 provides an overview of operation
restrictions from states and localities with legal medical
marijuana adapted from Freisthler et al. (2013). These
jurisdictions demonstrate a broad range of regulatory
approaches.

Some argue that operational restrictions can be more
flexible and enforceable than zoning standards, especially
when an industry is in its infancy and actual local impacts
are unclear or unknown (Kaiser, 2011; P. Park, personal
communication, April 1, 2013). Don Elliott (2008) agrees
that the best way to control noise, loitering, or design is “to
enforce. .. [operational] ordinances rather than to prohibit
uses that may or may not create those impacts” (p. 143).
Again, regulating MMDs based on performance is difficult
since so little empirical evidence exists on facility impacts;
few cities have hosted MMDs long enough to provide the
experience necessary for before/after studies.

LLand Use

Land use regulations for MMDs can be divided into
three subcategories: zoning restrictions, proximity buffers,
and density controls. Table 2 is also adapted from Freisthler
et al. (2013) and displays a variety of MMD land use
regulations from the same jurisdictions listed in Table 1.
Note the minimal use of zoning restrictions and extensive
use of buffers from sensitive uses, such as schools, residen-
tial areas, childcare, rehabilitation centers, churches, and
parks.

States leave zoning to local jurisdictions, which most
often prohibit MMDs in residential or mixed-use districts
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Table 1. Operation restrictions by state and locality.

Security Measures Operations
Alarm  Security Signage Secured Security Outdoor Safe for Security No onsite Limited Sq. ft.
system cameras required entrance guard lighting storage plan use hours limit
States
Arizona X X
Colorado X X X X X
Delaware X X
Maine X
New Jersey X
New Mexico X X
Rhode Island X X
Vermont X X
Localities
Ann Arbor X X X X X X
Denver X X X X X
Los Angeles % X X X X X X X
Phoenix
Sacramento X X X X X 4 X X X X
Washington, DC X X X X X X X

Note: See applicable laws and statutes in this article’s endnotes.

Source: Adapted from Freisthler, et al., 2013. With kind permission from Springer Science and Business Media.

but allow them in commercial districts. Some localities
also keep medical marijuana out of residential districts
by prohibiting dispensing of medical marijuana as a
home occupation or as an accessory use to another home
occupation (Salkin & Kansler, 2010). In terms of prox-
imity buffers (provisions about which may be included
in zoning codes), most states require MMDs to locate a
minimum distance away from schools, but this is where
state control over land use decisions usually ends. Table 2
shows that cities and counties may require proximity
buffers between MMDs and residential districts, reha-
bilitation centers, churches, childcare centers, schools,
parks, cinemas, and even other MMDs. The intent of
these buffering measures is to separate MMDs and their
clientele from sensitive uses and prevent any de facto
districting of MMDs resulting from dense concentra-
tions (Elliott, 2008). Finally, states and localities may use
density controls to either cap the total number of
MMDs outright or base the number on population
distribution.

Table 3 illustrates how LULUs can fit into one or
more categories: environmental, human services, or
nuisance/vice (Cooper, Kelly, & McCleary, 2008; Gaber
& Takahashi, 1998; Sandman, 1986; Schively, 2007).
Although by definition MMD:s fall into the human
service category because they provide a legal drug to

licensed patients, in practice they are regulated most
closely to liquor stores and other nuisance/vice uses. To
allocate suitable land for MMDs, communities around
the country are adopting the same zoning restrictions that
prohibit any businesses selling alcohol, pornography,
firearms, and fast food from locating in residential or
even mixed-use neighborhoods (Ashe, Jernigan, Kline, &
Galaz, 2003; Holder et al., 2000; Salkin & Kansler,
2011). For example, local jurisdictions are applying the
same proximity buffers used to separate sex-oriented
businesses from residential areas and senstive uses such as
schools, parks, and playgrounds (Cooper et al., 2008;
Holder et al., 2000; Kelly, 1999). They are also employ-
ing density controls commonly used to control bar and
liquor store density, most often the spacing between such
facilities (Gorman, Speer, Gruenwald, & Labouvie, 2001;
Gruenewald & Remer, 2006).

One of the long-standing critiques of land use regula-
tions for LULUs is that they tend to concentrate un-
wanted facilities in marginalized communities with high
percentages of low-income residents and persons of color,
either directly by zoning suitable land in such neighbor-
hoods, or indirectly because affluent neighborhoods have
more power to exclude offensive uses from their neighbor-
hoods (Boone, Buckley, Grove, & Sister, 2009; Commis-
sion for Racial Justice, 1987; Schively, 2007; Sze, 2006).
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Table 2. Location restrictions by state and locality.

Zoning Buffers” Density controls
Residential Other  Other sensitive Per
Permitited® Prohibited Schools areas MMDs facilities population Total number
States
Arizona 500 1 per 10
pharmacies
Colorado 1,000
Delaware Per jurisdiction
Maine 500 Per jurisdiction
New Jersey Per jurisdiction
New Mexico 300
Rhode Island 500 Per jurisdiction
Vermont 1,000 Per jurisdiction
Localities
Ann Arbor Downtown 1,000
Campus
Industrial
PUD
Denver Residential 1,000 1,000 1,000 childcare
1,000 rehab center
Los Angeles 1,320 250 1,000 500 churches Per population
1,320 parks
Phoenix Commercial 1,320 Not adjacent 5,280 1,000 childcare
1,000 churches
1,000 libraries
1,000 parks
1,000 rehab center
Sacramento Commercial 1,000 300 1,000 600 childcare Cap at moratorium
Industrial 600 church
600 rehab center
600 cinema
600 tobacco store
Washington, DC Residential 300 300 rec centers 5 to 8 in entire city

Note: See applicable laws and statutes in this article’s endnotes.

a. Includes special use and conditional use permits.
b. Distance in feet.

Source: Adapted from Freisthler et al., 2013. Wich kind permission from Springer Science and Business Media.

For example, we know from studies of Baltimore, Boston,

Washington, DC, and Philadelphia that liquor stores—

perhaps the closest land use regulatory parallel to

MMDs—are concentrated heavily in each city’s poorest
neighborhoods, which also house the highest proportions
of non-White residents (Jones-Webb & Karriker-Jaffe,
2013; Jones-Webb et al., 2008; LaVeist & Wallace, 2000;

Shimortsu et al., 2012).

The question therefore is: If MMD regulation shares
similarities with the regulation of other nuisance LULUs,
are resulting allowable land use distributions also similar?

In other words, what are the equity implications—

intended or not—of current regulatory approaches for
zoning MMDs? We consider an equitable distribution

approach in which each census tract receives its fair share
of suitable land based on its total land area; conversely, an

inequitable distribution would mean that some tracts
contain a disproportionately high or low percentage of
suitable land. Here we outline a spatial-analytical approach
that communities can adopt and adapt to help answer this
question, and then test this approach in our own Denver

case study.
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Table 3. LULU categories.

Category Examples Most common concerns
Environmental  Incinerators Physical health
Landfills Environmental quality

Human services

Nuisance/vice

Recycling centers
Power plants
Freeways

Rehab centers
Homeless shelters
AIDS clinics
Soup kitchens

Correctional facilities

Bars/nightclubs

Casinos

Fast food restaurants

Gun shops

Liquor stores

Massage parlors

Sex-oriented
businesses

Tattoo patlors

Property values

Crime
Safety
Property values

Neighborhood image

Crime

Property values

Distributing Suitable Land for MMDs:
An Approach and Case Example

Case Selection
We examine how several different MMD land use
models would change the amount of suitable land in one

city (Denver) for two reasons. First, the selection of exist-

Table 4. Model cities.

11

ing models, or “suites” of regulations, mimics the type of
analysis that most localities would undertake in confront-
inga similar decision (P. Park, personal communication,
April 1, 2013). Second, we control for geography and
socioeconomic status across locations by using one city. We
chose Denver as our base map because of its available and
complete GIS dara, our familiarity with the city and subse-
quent interpretation of the results, and the fact thar the
city is at the national forefront of medical marijuana legis-
lation.

To select models for comparison, we sought examples
that on initial review appeared to differ most significantly
in the intensity of zoning and proximity restrictions,
especially since density controls are quite rare. This would
help us determine which form of regulation was more
explanatory in resulting MMD distributions. Table 4
shows that we sought localities that vary with regard to
geography, total land area, and population density. Finally,
we selected cities with readily accessible municipal ordi-
nances and zoning definitions.

The total land area for our study is approximarely
71,901 acres; however, we chose to omit rights-of-way,
parks, and open space and use developable land as the basis
for our land area calculations. We also eliminate from our
study area the Denver International Airport tract in north-
east Denver due to the large size of this area (approximately
27,000 acres) and very low population (approximately
1,165 persons). The resulting total developable land is
50,789 acres.

City Land area Population (2010) Population density Zoning restrictions Proximity restrictions
Ann Arbor (City-  27.7sq. mi. 113,934 4,219/sq. mi. Permitted in downtown  Prohibited within 1,000 feet of
Data, 2012a) (D), commercial (C), elementary or secondary schools
industrial (M), or
planned unit
development (PUD)
districts
Denver (City- 154.9 sq. mi. 600,158 3,874/sq. mi. Prohibited in residential Prohibited within 1,000 feet of schools,
Dara, 2012b) and MS-2 zones childcare centers, and drug rehab
centers
Los Angeles 502.6 sq. mi. 3,792,621 8,092/sq. mi. Prohibited in Prohibited within 1,000 feet of schools,
(City-Data, residential; no more public parks, public libraries, religious
2012c¢) than 70 collectives institutions, childcare facilities, youth
distributed based on centers, drug rehab centers, or any
community plan area other medical marijuana collectives;
population adjacent to any residential
Phoenix (City- 517.9 sq. mi. 1,445,362 3,071/sq. mi. permitted in Prohibited within 1 mile of medical

Dara, 2012d)

commercial (C-2, C-3),
industrial (A-1, A-2);

prohibited in residential

marijuana centers, 250 feet of
residential, 1,320 feet of parks, schools,
and community buildings, 500 feet of
churches
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Suitable Land Analysis Methods

In this analysis we do not examine developable land
where MMDs are actually located, but instead where they
are permitted to locate. This isolates the impact of local
land use regulations without introducing facility location
variables such as local labor markets or lease rates. Our
first step was to map suitable land under each regulatory
model. Importantly, we only mapped suitable land based
on the zoning and proximity restrictions, omitting den-
sity controls that a municipality might use. We also
omitted the regulation that would buffer MMDs from
other MMDs because our hypothetical analysis is in-
tended to provide guidance to planners prior to the
implementation of medical marijuana regulations and
subsequent siting of MMDs.

We conducted a three-step process to determine total
suitable land under each regulatory model. First, we
mapped suitable land for MMDs by applying only that
model’s zoning regulations (Municode 2012a, 2012b,
2014; City of Phoenix Planning and Development Depart-
ment, 2010). Second, we mapped unsuitable land applying
only that model’s proximity buffers. Third, we subtracted
the unsuitable land prohibited by proximity buffers from
the suitable land (based on zoning), resulting in a “total
suitable land” calculation for each model.

To map suitable land based on zoning regulations, we
used parcel data from the City and County of Denver,
which includes an “actual zoning” attribution for each
parcel. This allowed us to easily identify prohibited zones
(typically residential zones) and permitted zones (typically
commercial and industrial). An acknowledged weakness of
our model is the generalization across cities of zoning
categories such as residential, commercial, or industrial:
one city’s definition of “light commercial” or “heavy indus-
trial” may vary from another’s. Therefore, we used the
general zoning descriptions from the Denver parcel data to
approximate similar zone categories.

To map suitable land based on proximity buffers, we
used land use descriptions from the parcel data that in-
cluded schools, parks, churches, and other sensitive uses.
For those uses not available in the parcel data (e.g., child-
care facilities, drug rehabilitation centers), we acquired
locations from the Denver Public Schools and Colorado
Coalition for the Homeless and geocoded these by address,
achieving high match rates (approximately 90%; Colorado
Coalition for the Homeless, 2014; Denver Public Schools,
2014). Ideally, these points would be joined to parcels;
unfortunately, most of the geolocations were not rooftop
locations, so we measured proximity buffers from the
geolocated point rather than from parcel edges as specified
by some of the municipal codes.

Los Angeles has an additional density restriction
limiting the total number of medical marijuana businesses;
as Table 2 shows, other cities such as Washington, DC,
have similar constraints. However, the number of MMDs
allowed is still subject to suitable land allocations, which is
the focus of our study.

Demographic and Socioeconomic Analysis
Methods

We downloaded all census tract geographic boundaries
and City and County of Denver boundary, parcels, parks,
streets, and zoning from the City and County of Denver
Open Dara Catalog in shapefile format (City and County
of Denver, 2012). We acquired Decennial Census 2010
and American Community Survey (ACS) 2006-2010
demographic data from the U.S. Census American Fact-
Finder and National Historic GIS sites (National Histori-
cal Geographic Information System, 2012; U.S. Census,
2014). These data were joined to census geographies using
census tract identification numbers.

To understand the types of neighborhoods where these
facilities were allowed to locate, we collected and analyzed
census data on two subcategories within the city’s 143
census tracts: AHANA and SED populations. The first
category identifies a minority presence (less than 50%) of
residents who identify themselves as non-Hispanic White
only. We use the inverse term, AHANA, for such tracts.
The second identifies significantly distressed populations
using a composite index of area-based indicators that
includes three constructs and eight variables that together
measure SED by comparing observed data with Denver
averages (Diez Roux et al., 2001; Krieger, Waterman,
Chen, Rehkopf, & Subramian, 2004). Tracts that meer all
thresholds listed in the third column of Table 5 are consid-
ered SED tracts. We used this index because we believe it
to be a more robust measure of disadvantage than singular
measures such as income, education, or home values.”

Impact of Land Use Regulations
on Suitable Land Distribution

Our analysis shows the models we assessed lead to land
variability: The land use regulations in these four cities vary
highly in resulting permissiveness. We array these regula-
tory models three different ways to help practitioners
understand conceptually how zoning restrictions and
proximity buffers interact to produce more or less permis-
sive suitable land distributions. Figure 1 maps the distribu-
tion of suitable land under each model; Table 6 displays
the percentage of suitable land under each model and its
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Table 5. SED index.

Construct

Variables

Local measure
(national)

Census product

Income/wealth

Education

Occupation/

employment

Median household income
Percentage of persons below poverty
Median value of owner-occupied housing units

Percentage of housing units that are owner
occupied

Percentage of adults 25 years and older who have
completed high school

Percentage of adults 25 years and older who have
completed college

Percentage of persons 16 years and older in
executive, managerial, or professional occupations

Percentage employed

Below Denver median of
$45,501 ($51,915)

Greater than Denver average
of 19.2% (13.8%)

Below Denver median of
$240,900 ($188,400)

Below Denver average of
52.5% (66.6%)

Below Denver average of 84%
(85%)

Below Denver average of
40.1% (27.9%)

Below Denver average of
40.4% (37%)

Below Denver average of
91.2% (90.4%)

ACS selected economic characteristics

ACS selected economic characteristics

ACS selected housing characteristics

ACS selected housing characteristics

ACS selected social characreristics

ACS selected social characteristics

ACS selected economic characteristics

ACS selected economic characreristics

Source: Reprinted from Annals of Epidemiology, Vol. 11, No. 6. A. V. Diez Roux et al., “Area Characteristics and Individual-Level Socioeconomic

Position Indicators in Three Population-Based Epidemiologic Studies,” pp. 395-405, Copyright 2001, with permission from Elsevier.

Denver

I ui
Phoenix L-_—S

Ann Arbor

Figure 1. Suitable land distribution by each model.
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Table 6. Suitable land in all tracts and permissiveness by model.

Zoning restrictions

Acres in

Percentage in

Permissiveness

> High

Proximity

Ann Arbor

Zoning / Proximity
24% /[ 87%

Zoning + Proximity
22%

Phoenix

Zoning / Proximity
14% / 30%

Zoning + Proximity
12%

Denver

Zoning / Proximity
41% [ 61%

Zoning + Proximity
32%

Los Angeles

Zoning / Proximity
41% / 19%

Zoning + Proximity
19%

all tracts all tracts rank
Los Angeles 21,074 41% 1
Denver 20,970 41% 2
Ann Arbor 12,001 24% 3
Phoenix 7,227 14% 4
Proximity restrictions
Acres in  Percentage in  Permissiveness
all tracts all tracts rank
Ann Arbor 44,079 87% 1
Denver 30,824 61% 2
Phoenix 15,075 30% 3
Los Angeles 9,827 19% 4
Zoning + proximity restrictions
Acres in  Percentage in  Permissiveness
all Tracts all Tracts Rank
Denver 16,031 32% 1
Ann Arbor 11,390 22% 2
Los Angeles 9,827 19% 3
Phoenix 6,249 12% 4

Note: Total land area based on parcels excluding right-of-way and
Denver International Airport tract = 50,888 acres.

“rank” of relative permissiveness. Figure 2 shows our place-
ment of the four models into quadrants based on the
percentage of suitable land after applying zoning restric-
tions or proximity buffers.

We can characterize the impact of these models in
several ways given these distributions. If we just apply a
model’s zoning restrictions, the Denver and Los Angeles
models are the most permissive, whereas Phoenix is the
most restrictive. Ann Arbor’s proximity buffers are the
most permissive, and Los Angeles’ buffers are the most
restrictive. When combining zoning restrictions and prox-
imity buffers, the Denver model is the most permissive,
whereas the Phoenix model is the least.

Having identified the majority AHANA and SED
tracts, we then calculated suitable land in those tracts to
show any difference in the percentage of suitable land
between AHANA and non-AHANA, or SED and non-
SED, tracts. Table 7 displays these percentages as well as an
“equitability rank” based on the difference between each
model: smaller differences in percentage of suitable land
are more equitable (1) and larger differences are /less equi-
table (4).

Table 7 shows that in 10 of 12 model and regulation
combinations, there is a higher percentage of suitable land

High
S Zoning 's

Figure 2. Zoning and proximity model matrix: Permissiveness by

percentage of suitable land in each model.

in AHANA tracts. Ann Arbor exhibits the largest differ-
ences across the three categories: zoning restrictions alone,
proximity buffers alone, and zoning restrictions and prox-
imity buffers together. Overall, the largest disparities exist
in the zoning restrictions category where all observed
differences are statistically significant.”

Differences in percentages of suitable land in SED
versus non-SED tracts are quite stark. Phoenix is the least
permissive across the board; again, the largest disparities exist
in the zoning restrictions category. All differences in the
SED analysis are significant. If we look only at the impact of
zoning restrictions on distribution equitability across
AHANA and SED categories, we note that the most permis-
sive models (Denver and Los Angeles) produce the most
equitable distributions of MMDs in AHANA and SED
tracts. Conversely, the restrictive zoning in the Phoenix
model puts that model at or near the bottom in equitability.

If we examine just proximity buffers, Ann Arbor is the
most permissive in terms of suitable land, but it produces the
least equitable distribution in AHANA versus
non-AHANA tracts. Yet, it is the most equitable in terms of
distribution in SED versus non-SED tracts. Importantly,
however, the differences in percentage of suitable land in
these different tracts are very small across the board when
proximity buffers are applied in isolation, except in the case
of the Phoenix model’s distribution in SED and non-SED
tracts.

When we combine zoning restrictions and proximiry
buffers, the Phoenix model, which occupies the low
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Table 7. Suitable land distributions by rotal acres and percentage of developable land.

Zoning restrictions in African American, Hispanic, Asian and Native American (AHANA) tracts

Acres in AHANA Percentage in Acres in other Percentage in  Additional percentage FEquitability
tracts AHANA tracts tracts other tracts in AHANA tracts rank
Denver 8,952 44.0% 12,018 39.3% 4.7%* 1
Los Angeles 9,001 44.3% 12,073 39.5% 4.8%"* 2
Phoenix 4,521 22.2% 2,706 8.9% 13.4%** 3
Ann Arbor 6,851 33.7% 5,150 16.9% 16.8%"* 4
Proximity restrictions in AHANA (racts
Acres in AHANA Percentage in Acres in other Percentage in  Additional percentage Equitability
tracts AHANA tracts tracts other tracts in AHANA tracts rank
Los Angeles 4,049 19.9% 5,778 18.9% 1.0% 1
Denver 12,000 59.0% 18,824 61.6% -2.6%** 2
Phoenix 6,579 32.4% 8,496 27.8% 4.6% 3
Ann Arbor 16,932 83.3% 27,147 88.8% ~5.6%"* 4
Zoning + proximity restrictions in AHANA tracts
Acres in AHANA Percentage in Acres in other Percentage in  Additional percentage Equitability
tracts AHANA tracts tracts other tracts in AHANA tracts rank
Los Angeles 4,049 19.9% 5,778 18.9% 1.0% 1
Denver 7,065 34.7% 8,966 29.3% 5.4% 2
Phoenix 3,849 18.9% 2,400 7.9% 11.1%"* 3
Ann Arbor 6,450 31.7% 4,940 16.2% 15.6%** !
Note: Toral land that allows MMDs = 20,332 acres in AHANA tracts; 30,556 acres in others
*p<.10,"p< .05 **p< .01
Zoning restrictions in socioeconomically disadvantaged (SED) tracts
Acres in SED Percentage in SED  Acres in other Percentage in  Additional percentage Equitability
tracts tracts tracts other tracts in SED tracts rank
Los Angeles 4,414 56.9% 16,660 38.6% 18.3%*** 1
Denver 4,400 56.7% 16,570 38.4% 19.3%*** 2
Ann Arbor 3,649 47.0% 8,352 19.4% 27.7%* 3
Phoenix 3,598 46.4% 3,629 8.4% 38.0%*** 4
Proximity restrictions in SED tracts
Acres in SED Percentage in SED  Acres in other Percentage in  Additional percentage Equitability
tracts tracts tracts other tracts in SED tracts rank
Ann Arbor 6,673 86.0% 37,406 86.7% —0.7%*** 1
Denver 5,034 64.9% 25,790 59.8% 5. 109%™ 2
Los Angeles 2,048 26.4% 7,779 18.0% 8.4%** 3
Phoenix 3,431 44.2% 11,644 27.0% 17.2%** 4
Zoning + proximity restrictions in SED tracts
Acres in SED Percentage in SED  Acres in other Percentage in  Additional percentage Equitability
tracts tracts tracts other tracts in SED tracts rank
Los Angeles 2,048 26.4% 7,779 18.0% 8.4%* 1
Denver 3277 46.1% 12,454 28.9% 17.2%* 2
Ann Arbor 3,556 45.8% 7,834 18.2% 27.7%** 3
Phoenix 3,189 41.1% 3,060 7.1% 34.0%** 4

Note: Total land that allows MMDs = 7,756 acres in SED tracts; 43,132 acres in others.
*p<.10, "p < .05, **p < 01.
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Figure 3. Suitable land distribution in African American, Hispanic, Asian, and Narive American (AHANA) tracts under the Denver model (top) and

socioeconomically disadvantaged (SED) tracts under the Phoenix model (bottom).
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zoning/low proximity permissiveness quadrant in Figure 25
produces the least-equitable MMD distribution. The
second-worst performer in terms of equitability is Ann
Arbor, which occupies the low zoning/high proximity
permissiveness quadrant. In sum, the common feature of
these two less-equitable models is the high restrictiveness of
their zoning regulations.

It is also important for planners to visualize precisely
where suitable land is located in different neighborhoods to
understand better which specific neighborhoods or corri-
dors have more or less suitable land. Figure 3 shows two
selected overlays that demonstrate strong spatial relation-
ships between suitable land and AHANA and SED tracts.
Both maps show distinct linear patterns of suitable land
running north—south along U.S. Interstate 25 and east—
west along U.S. Interstate 70. These two overlays also
expose the strong correlations between race and class in
Denver: All but two AHANA tracts are also SED tracts.

The preceding analysis indicates that, when applied in
Denver, all four regulatory models result in a higher pro-
portion of suitable land for MMDs located in SED tracts
and tracts with a majority of AHANA residents. This does
not mean that MMDs will necessarily locate in higher
concentrations in SED and AHANA tracts, especially since
the majority of Denver’s developable land area is in non-
SED and non-AHANA tracts. But our analysis demon-
strates that some of the most common models of zoning
regulations and proximity buffers tend to produce higher
percentages of suitable land in these areas. Given that most
would people prefer not to live near these facilities, plan-
ners must recognize the potential equity implications of
these land use policies.

Our central aim in this study is to outline emerging
land use regulations for medical marijuana and demon-
strate a replicable spatial-analytical model for analyzing the
potential equity implications of local land use decisions.
While our results are specific to the Denver case and might
have been different if we had conducted our analysis in
another city or applied different regulatory models, it is
worth noting some general takeaways for practitioners:

1) Instead of adopting off-the-shelf regulatory models
that already exist for other nuisance or human service
LULUs, communities looking to distribute MMDs
more equitably should consider conducting similar
analyses in their own communities while taking a
more detailed “stepwise” look at which zoning restric-
tions and proximity buffers might be behind any
resulting distribution inequities. Such an analysis
could entail adding individual regulations until a
desired balance is achieved. In our case study, for
example, the Ann Arbor and Phoenix models produce
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much larger percentages of suitable land in SED tracts
than in non-SED tracts, and these are the only two
models to explicitly permit MMDs in all commercial
zones. We might attribute some of this imbalance to
that fact that, in Denver at least, the richest and
Whitest neighborhoods are residential only with very
few embedded commercial districts.

2) The literature on environmental privilege shows that
more affluent (i.e., non-SED) tracts contain more
public amenities and institutions such as schools,
parks, community centers, churches, and childcare
facilities (Pulido, 2000; Wolch, Wilson, & Fehren-
bach, 2005). We initially hypothesized that proximity
buffers intended to distance MMDs from such sensi-
tive uses would push MMD:s out of non-SED neigh-
borhoods. In fact, we found that while proximity
buffers do contribute to some inequity, it is not nearly
as important in producing inequitable outcomes as
zoning restrictions.

3) Although we spend very little time discussing how
communities develop medical marijuana land use poli-
cies, it is worth noting that many of these processes—
especially at the state level—are top-down, expert-driven
legislative processes by appointed boards with lictle
contribution from planning staff.” Planners must be at
the table to conduct analyses such as those presented
here, processes that carefully evaluate the potential equity
impacts of MMD land use policies on the most margin-
alized neighborhoods. Without such careful analyses, we
are likely to continue allocating suitable land at higher
proportions in heavily disadvantaged neighborhoods
with high percentages of persons of color.

Conclusion

This is one of the first scholarly studies to provide a
detailed overview of emerging regulation of MMDs and the
potential equity implications of varying regulatory regimes.
First, we outline current information on potential and
perceived MMD impacts and the predominant regulatory
strategies used by U.S. communities. Second, we provide a
straightforward analytical approach to help planners and
policymakers determine whether to adopt or adapt certain
land use regulations in a manner that fits best with their own
communities” goals and attributes. Third, we apply this
framework in a Denver-based case study and find that each
land use model results in different but overall higher concen-
trations of suitable land in SED tracts and tracts with a
majority of AHANA residents. Restricting MMDs to certain
zoning districts tends to explain more of the discrepancies

than proximity buffers. We hypothesize that this pattern
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might hold in other localities and suggest that planners
conduct a similarly fine-grained analysis when their commu-
nities have legalized medical or recreational marijuana.

As we learn more about actual MMD impacts, we
hope to engage with residents of affected localities to
understand whether, indeed, MMDs remain LULUs. To
better understand why such businesses locate where they
do, we will continue interviewing dispensary proprietors as
well as examining lease rates, property values, and other
potential explanatory factors. Scaling up this study to
consider the land use and policy implications of medical
marijuana across the state would also allow us to answer
even more questions: Do some localities that permit
MMDs have such stringent land use or permitting require-
ments that they force MMDs to neighboring towns? Will
proprietors begin to concentrate in jurisdictions with more
lax standards? What does this all mean for local tax dollars,
labor markets, and the state’s economic landscape?

Planners and policymakers in states that permit the
dispensing of medical marijuana would do well to develop
responses to these questions and others posed in this ar-
ticle. As legalization efforts increase across the country,
many planners will be faced with these issues.

Notes
1. All listed codes and statutes related to this study:

States
Act, ordinance,
Name or code Statute Year
Arizona Arizona medical Ariz. Rev. Stat. § 2010
marijuana act 36-2806.01
Delaware Delaware medical Title 16, Del. Health 2011
marijuana act and Safety Food and
Drugs, Chapter 46A
Maine An act to amend the Maine L.D. 18118 2010

Maine medical marijuana  1-51

act

New Jersey  New Jersey compassionate  P.L. No. 2009, ¢.307 2010

use medical marijuana act
New Mexico  The Lynn and Erin

compassionate use act
Rhode The Edward O. Hawkins
Island and Thomas C. Slater

medical marijuana act

N.M. Stat. § 26-2B 2010

Chapter 016, H 2009
5359 Substitute A,
R.I. Gen. Laws.

Vermont An act relating to Vermont S.B. 17 2011

registering four nonprofit
organizations to dispense

marijuana for symptom

relief A

Localities

Name Act. ordinance, or code Year
Ann Arbor, Ml Ordinance no. ORD-10-37 2010
Denver, CO Council bill no. 34 2010
Los Angeles, CA Ordinance no. 181069 2010
Phoenix, AZ Ordinance G-5573 2010
Sacramento, CA Ordinance 2009-033 2009

Ordinance 2009-037 2010

Ordinance 2009-038 2010
Seartle, WA Ordinance no. 123661 2011
Washington, DC Council of the District of 2010

Columbia, Bill 18-62W2

2. Note that we focus on dispensaries versus cultivation centers, as the
latter are almost always permitted only in light or heavy industrial
districts far from NIMBY residents and surrounded by more objectively
noxious land uses.

3. We use a composite index found commonly in public health and
epidemiological studies for several reasons. First, the index is a better
proxy than single-variable measures such as poverty level, education
level, and unemployment for individual-level indicators of socioeco-
nomic status and allo ws the researcher to make more confident
assertions when attributing area-level data to all persons within that
geography (Diez Roux et al., 2001). Diez Roux et al. (2001) show
that the variables that comprise the index are correlated in the 0.5 to
0.8 range. Second, all variables are publicly available and can be
collected easily from more the more up-to-date ACS estimates.
Third, the index is useful in determining significant socioeconomic
distress, since an area is only considered SED if it falls below the
threshold for all variables in the index. Fourth, the index is particu-
larly appropriate in a study such as ours in which we aim to make
binary distinctions about a certain geography’s characteristics (i.e.,
SED or non-SED).

4. With regard to significance tests in Table 7, since we calculated
these differences for every census tract in Denver, the resulting per-
centage difference is an actual difference. Nonetheless, we did conduct
a two-tailed 7 test for each observed difference and found thar the
difference in means is significant in 8 of 12 cases in the AHANA
analysis (the other four cases fell just outside the .10 probability range)
and in all 12 cases in the SED analysis (Table 7). Had we conducted a
one-tailed test, all observed differences would be very statistically
significant.

5. Rachel Allen, attorney with the Colorado Municipal League, states
“staff planners are rarely at the table when developing land use regula-
tions for medical and recreational marijuana. These discussions are
typically held between lawyers and councils with little input from
planning and development” (R. Allen, personal communication, 2014).
Colorado’s medical marijuana laws were developed by a workgroup of
32 people comprising “district attorneys, law enforcement agencies and
individuals already selling marijuana” (Scott, 2012). The task force and
working groups charged with developing regulations for recreational
marijuana consisted of 85 total members, only two of which were

planners (including one of the authors of this article; Amendment 64
Task Force, 2013).
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Senior District Judge Richard P. Matsch

Civil Action No, 13-cv-01389-RPM

TRANS-HIGH CORPORATION, d.b.a HIGH TIMES MAGAZINE,
THE DAILY DOOBIE, LLC, and
THE HEMP CONNOISSEUR, LLC,
Plaintiffs,
Y.

THE STATE OF COLORADO and

JOHN HICKENLOOPER,
Defendants.

And,

Civil Action No. 13-cv-01431-RPM

TATTERED COVER, INC,, a Colorado corporation doing business as
Tattered Cover Book Store in Denver and Highlands Ranch,
Colorado,

BACK COUNTRY BOOKS, INC., a Colorado corporation deing business
as Boulder Book Store in Boulder, Colorado;

THOMAS G. MULLIGAN, doing business as Magpies Newsstand in
Durango, Colorado,

NEWSSTAND SOLUTIONS, LLC, a Colorado limited liability company
doing business as Book Train, in Glenwood Springs, Colorado, and
Woody’s Newsstand, in Greeley, Colorado;

MOUNTAIN STATES NEWS DISTRIBUTORS, INC., doing business as
Magwest, Inc. and operating Al’s Newsstand in Fort Collins,
Colorado;

AMERICAN BOOKSELLERS FOUNDATION FOR FREE
EXPRESSION, a Delaware not-for-profit corporation, and,

MOUNTAINS AND PLAINS INDEPENDENT BOOKSELLERS
ASSOCIATION, a Colorado nonprofit corporation,

Plaintiffs,

V.

BARBARA BROHL, in her official capacity as Executive Director of
Colorado Department of Revenue;

JOHN HICKENLOOPER, in his official capacity as Governor of the State
of Colorado;

JOHN SUTHERS, in his official capacity as Attormey General of the State of
Colorado; and,

PETE WEIR, MITCHELL R. MORRISSEY, FRANK RUYBALID, DAN
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MAY, BRUCE BROWN, TODD RISBERG, DAN
HOTSENPILLER, CLIFF REIDEL, SHERY CALOIA, JEFF
CHOSTNER, THOM LeDOUX, DAVID MAHONEE, ROBERT
E. WATSON, BRETT BARKEY, JENNIFER SWANSON, JIM
BULLOCK, DAVE YOUNG, GEORGE BRAUCHLER,
KENNETH R. BUCK, STAN GARNETT, PETE HAUTZINGER,
and, WILL FURSE, in their official capacities as the District
Attorneys for their respective judicial districts in the State of
Colorado,

Defendants.

ORDER, PERMANENT INJUNCTION AND FINAL JUDGMENT ON CONSENT

Before the Court is the following proposed Order, Permanent Injunction, and Final
Judgment on Consent, and finding good cause for the entry of same, the Court hereby orders as

follows:

WHEREAS:

A. The Colorado Legislature recently enacted the Colorado Retail Marijuana
Code, House Bill 13-1317 (the “Retail Marijuana Code”) regarding the regulation of marijuana;

B. The Retail Marijuana Code was signed into law by Governor John Hickenlooper;

C. Section 12.43.4-202(3)c)(II) of the Retail Marijuana Code requires the
Department of Revenue to promulgate regulations on the subject of “requiring that magazines
whose primary focus is marijuana or marijuana businesses are only sold in retail marijuana stores
or behind the counter in establishments where persons under twenty-one years of age are
present” (the “Code Provision™);

D. On May 29, 2013, Plaintiffs Trans-High Corporation d.b.a. High Times
Magazine, The Daily Doobie, LLC, and The Hemp Connoisseur, LLC (the “High Times
Plaintiffs”) filed a civil action in the United States District Court for the District of Colorado
against the State of Calorado and John Hickenlooper, in his official capacity as Governor of the
State of Colorado (the “High Times Complaint™);
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E. On June 3, 2013, Plaintiffs the Tattered Cover, Inc., Back Country Books, Inc.,
Thomas G. Mulligan, Newsstand Solutions, LLC, Mountain States News Distributors, Inc.,
American Booksellers Foundation for Free Expression, and Mountain and Plains Independent
Booksellers Association (collectively, the “Tattered Cover Plaintiffs”) filed a civil action in the
United States District Court for the District of Colorado against Barbara Brohl, in her official
capacity as Executive Director of the Colorado Department of Revenue, John Hickenlooper, in
his official capacity as Governar of the State of Colorado, and John Suthers, in his official
capacity as Attorney General of the State of Colorado (collectively, the “Tattered Cover State
Defendants”) and against twenty-two (22) elected District Attorneys in the State of Colorado
(the “Tattered Cover Complaint™); '

F. This Order shall refer to the High Times Plaintiffs and the Tattered Cover
Plaintiffs collectively as the “Plaintiffs,” and shall refer to Governor John Hickenlooper as
named in the High Times Complaint and the Tattered Cover State Defendants collectively as the
“State Defendants”;

G. Tn the High Times and Tattered Cover Complaints, Plaintiffs maintain that the
Code Provision violates the First Amendment of the United States Constitution and Article I1,
Section 10 of the Constitution of the State of Colorado;

H. On June 5, 2013, the Department of Revenue promulgated Emergency
Regulation R 1101, which provides:

No magazine whose primary focus is marijuana or marijuana businesses
is required to be sold only in retail marijjuana stores or behind the counter
in establishments where persons under twenty-one years of age are
present, because such a requirement would violate the United States
Constitution, the Colorado Constitution, and section 24-4-103(4)(a.3)(IV),
C.RS.

L On June 5, 2013, the Attorney General issued an Opinion stating that:

The above-referenced rules were submitted to this office on 6/5/2013 as
required by section 24-4-103, C.R.S. This office has reviewed them and
finds no apparent constitutional or legal deficiency in their form or
substance. The rules as adopted reconcile the requirements of the United
States Constitution, the Colorado Constitution, House Bill 13-1317, and
section 24-4-103(4)(a.5)(IV), C.R.S., of the State Administrative
Procedure Act.

J. The Plaintiffs and the State Defendants wish to settle these actions without further
proceedings, in accordance with the terms of this Order, and believe that such settlement is in
their best interests and the best interests of the people of the State of Colorado.
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NOW THEREFORE, upon consent of the Plaintiffs and the State Defendants, it is Ordered,
Adjudged, and Decreed by this Court:

1. The two cases at issue here, Civil Action No. 13-cv-01389-RPM and Civil Action
13-cv-01431-RPM, are hereby ordered consolidated pursuant to Fed. R. Civ. 42(a)(2).

2. The Code Provision “requiring that magazines whose primary focus is marijuana
or marijuana businesses are only sold in retail marijuana stores or behind the counter in
establishments where persons under twenty-one years of age are present” is void and
unconstitutional because it violates the First Amendment to the United States Constitution and
Article I1, Section 10 of the Constitution of the State of Colorado.

3. The State Defendants and all persons acting on behalf of the State of Colorado
hereby are permanently enjoined and restrained from enforcing the Code Provision in any
manner, including civil and criminal proceedings, and are further enjoined and restrained from
conducting administrative proceedings to promulgate, and from promulgating, regulations
purporting to enforce the Code Provision.

4, Plaintiffs and their attorneys waive any and all claims for attorneys’ fees and costs
through the date of entry of this ORDER, PERMANENT INJUNCTION AND FINAL
JUDGMENT ON CONSENT. The Plaintiffs and the State Defendants shall bear their own costs
and fees.

DONE AND ENTERED
THIS // DAY OF JUNE, 20 /3 BY THE COURT

Ot ——

Rickard P. Matsch
Senior District Judge
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The foregoing ORDER, PERMANENT INJUNCTION AND
FINAL JUDGMENT ON CONSENT is stipulated and approved
by counsel for the Plaintiffs and the State Defendants, as indicated
below:

For the High Times Plaintiffs:

s/ David A. Lane
David A. Lane
Darren M. Jankord
KILLMER, LANE & NEWMAN, LLP
1543 Champa Street, Suite 400
Denver, CO 80202
(303) 571-10060

For the Tattered Cover Plaintiffs:

s/ _Christopher P. Beall
Thomas B. Kelley
Steven D. Zansberg
Christopher P. Beall
LEVINE SULLIVAN KOCH & SCHULZ, LLP
1888 Sherman Street, Suite 370
Denver, Colorado 80203
(303) 376-2400
In cooperation with the American Civil
Liberties Union Foundation of Celorado

Mark Silverstein

Sara J. Rich

ACLU FOUNDATION OF COLORADO
303 E. 17th Avenue, Suite 350

Denver, Colorado 80203

(303) 777-5482

Michaet A. Bamberger

Richard M. Zuckerman

DENTONS US LLP

1221 Avenue of the Americas

New York City, New York 10020-1089
(212) 768-6700

Page 5 of 7
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For Governor John Hickenlooper:

s/ David C. Blake
JOHN W. SUTHERS

Attorney General
DAVID C. BLAKE

Deputy Attorney General
LEEANN MORRILL

First Assistant Attorney General
KATHRYN STARNELLA

Assistant Attorney General
Office of the Attorney General
Ralph L. Carr Colorado Judicial Center
1300 Broadway, 10th Floor
Denver, Colorado 80203
(720) 508-6000

For Attorney General John Suthers:

s/ _David C. Blake
JOHN W. SUTHERS

Attorney General
DAVID C. BLAKE

Deputy Attorney General
LEEANN MORRILL

First Assistant Attorney General
KATHRYN STARNELLA

Assistant Attorney General
Office of the Attorney General
Ralph L. Carr Colorado Judicial Center
1300 Broadway, 10th Floor
Denver, Colorado 80203
(720) 508-6000
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For Department of Revenue Executive Director
Barbara Brohl:

s/ Melanie J. Snyder
JOHN W. SUTHERS

Attorney General
MELANIE J. SNYDER

Deputy Attorney General
CLAUDIA BRETT GOLDIN

First Assistant Attorney General
Office of the Attorney General
Ralph L. Carr Colorado Judicial Center
1300 Broadway, 8th Floor
Denver, Colorado 80203
(720) 508-6000







image7.emf
The Gray Zone in the  Power of Local Municipalities - Where Zoning Authority Clashing with State Law.pdf


The Gray Zone in the Power of Local Municipalities - Where Zoning Authority Clashing with State Law.pdf
Copyright (c) 2012 Pepperdine Journal of Business, Entreprenurship & the Law, All
Rights Reserved.
Pepperdine Journal of Business, Entreprenurship & the Law

2012
Pepperdine Journal of Business, Entrepreneurship & the Law
5 J. Bus. Entrepreneurship & L. 215
LENGTH: 17278 words
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LEXISNEXIS SUMMARY:

... This paper will consider the extent and limits of what is known as the "police powers™ of local municipalities
through the lens of the state-sanctioned marijuana dispensaries that have recently exploded into existence across the
state. ... The initial impetuous of zoning laws in California comes from article XI, section 7 of the state Constitution,
which states in its entirety: "A county or city may make and enforce within its limits all local, police, sanitary and other
ordinances and regulations not in conflict with general laws." ... A lumber company subsequently challenged the
ordinances, claiming the ordinances were preempted by the Z'berg-Nejedly Forest Practice Act of 1973 (a state law). ...
Third, following implementation of both the initiative and the subsequent legislative plan, individual counties and cities
attempted to ban outright, through zoning, both marijuana dispensaries and horse racing. ... However, the Superior
Court also found that the CUA and MMPA do not fully occupy the field of law surrounding marijuana dispensaries, and
that the state legislature intended to allow local governments to address the issue more fully. ... In real terms, this is
tantamount to a municipality banning pain medication to injured athletes, and appetite inducing medication for
chemotherapy patients. ... Understanding the principles of preemption and the rules governing zoning authority,
business owners can be armed with the information necessary to try and protect themselves from ordinances that may
limit a businesses' growth or its very existence.

HIGHLIGHT: Abstract

This article will explore the oft-overlooked area of police powers granted to local municipalities by the California
Constitution through the lens of marijuana dispensaries. These dispensaries, and the obstacles they face, provide the
perfect vantage point from which to survey the current status of zoning power in California. This article will consider
the extent and limits of what is known as the "police powers™ of local municipalities: the power of cities, towns and
counties to regulate, restrict, and proscribe the way in which land can be utilized within its borders. If local
municipalities are the creation of the state - indeed, an extension of the state government's power, subject to its whims -
then can a city, town, or county simply defy the expressed will of the state legislature? Or, in a parallel real example,
how can a fast-food restaurant hoping to open a new location in Los Angeles be banned outright from an entire
community, even though such restaurants are sanctioned by the legislature in Sacramento?

TEXT:
[*216]

I. Introduction





"I've often thought that if our zoning boards could be put in charge of botanists, of zoologists and geologists, and
people who know about the earth, we would have much more wisdom in such planning than we have when we leave it
to the engineers ... ."

Justice William Orville Douglas If local municipalities are a creation of the state - indeed, an extension of the state
government's power, subject to its whims - then can a city, town, or county simply defy the expressed will of the state
legislature? n1 Can a city planning commission, acting within the confines of the power granted to it by the state, flout
state law in order to effectuate their own ends? Or in real terms, how can a fast-food restaurant hoping to open up a new
location in Los Angeles be banned outright from an entire community, even though such restaurants are sanctioned by
the legislature in Sacramento? n2

This article is designed to explore the oft-overlooked area of police powers granted to local municipalities by the
California Constitution. The power of cities, towns, and counties to regulate, restrict, and proscribe the way in which
land can be utilized within its borders is often taken for granted by those with the authority to do so. Zoning rules and
regulations are so common place that they are easily ignored. n3

On occasion, however, a request for a business permit crosses the desk of a local city planner that drags the zoning
process to a standstill. n4 Although it is counter-intuitive, just because a business is legal under state or federal law,
does not mean that it can simply open anywhere; in some cases a business can be [*217] banned outright from an
entire jurisdiction. n5 When this happens, litigation is almost certain to ensue and the question of whether or not a local
municipality possesses the constitutional authority to ban said business - or in some extremes to criminalize it - once
again rises from legal obscurity.

This paper will consider the extent and limits of what is known as the "police powers" of local municipalities
through the lens of the state-sanctioned marijuana dispensaries that have recently exploded into existence across the
state. n6 These dispensaries, though legal under state law, have been criminalized or banned permanently or temporarily
in multiple jurisdictions throughout California, prompting a string of lawsuits that have left the state with a patchwork
of legal guidelines.

This is not a narrow question addressing only dispensaries. The issues surrounding local police powers affects any
entrepreneur hoping to start a business in any given location, or in fact, any business already in existence. Single
individuals hoping to start a closely-held corporation are subject to the same zoning powers as publicly-traded mega
companies. n7 These dispensaries, however, and the obstacles they face, provide the perfect vantage point from which
to survey the current status of zoning power in California.

Part 11 of this article will provide the legal framework within which zoning authority exists, considering where local
municipalities derive their power, the evolution of zoning law, and the deference the courts pay to the local authorities.
Part I11 of this article will expand to consider the limits of zoning authority, the most important of which, for this
analysis, is the preemption of state law. If California law says that "big-box retailers" like Wal-Mart or timber mills
operating within statutory limits are legal, how can a city ban them? Can a city criminalize them? Part IV will provide a
very brief history of the legalization of medicinal marijuana in California and the current legal battles being fought over
a dispensary's right to exist in the face of local ordinances banning or criminalizing them. Part V will analyze how
zoning laws and the doctrine of preemption affects businesses of all types. Part VI will apply the analysis to the real
world. Finally, this article will conclude by suggesting that the doctrine of preemption has been applied too weakly, and
the current litigation over marijuana dispensaries provides the ideal opportunity for the courts to give the doctrine
enough bite to protect legal businesses from the political whims of local governance.

[*218]
I1. Local Police Powers
"Our community is like many around the country that have ... sophisticated planning and zoning regulations. These are

elements that are developed as a result of local community pressure to balance interests."
-United States Representative Earl Blumenauer

A. Zoning Ordinances
"Zoning is the deprivation, for the public good, of certain uses by owners of property to which their property might

otherwise be put ... ." n8 In its purest form, zoning ordinances manifest themselves as the division of a municipality into
districts, with each district having a unique set of regulations. n9 These regulations most commonly foist restrictions





upon property owners regarding the extent to which their property may be used, and more often than not, concern the
type of structures that can be built and the types of businesses that can operate out of them. n10

The overarching theory behind zoning power is that property-owners - or more specifically, the land that they own -
may be regulated for the good of the community as a whole. n11 These regulations are most often created by a city
planning agency or other governmental body in order to create a "general plan” for the city as required under California
law. n12 Although zoning decisions affect specified, individual neighborhoods, and the property owners within them,
they are firmly legislative decisions as they ultimately affect the community at large. n13 These decisions require the
analysis of aesthetic, environmental, and economic [*219] considerations. n14

The initial impetuous of zoning laws in California comes from article XI, section 7 of the state Constitution, which
states in its entirety: "A county or city may make and enforce within its limits all local, police, sanitary and other
ordinances and regulations not in conflict with general laws." n15 Subsequent government codes have further identified
the powers of local authorities to adopt ordinances in furtherance of the above-enumerated powers in order to promote
the general welfare of society. n16 This authority has come to be known as the "police powers," at the state and local
level. n17 Zoning ordinances, therefore, subject to a few exceptions discussed infra, embody a constitutionally
legitimate exercise of a municipality's police power. n18

The California Government Code not only provides specified authority for local municipalities to regulate the use
of their land, but also provides the general framework for the creation and execution of zoning ordinances. n19 This
framework involves a variety of topics from notice requirements to standards delineating the applicability of zoning
powers. n20 It is analytically important to note that local zoning boards and municipalities do not have an inherent
authority to regulate the usage of land. n21 This authority is delegated to the cities and counties from the state
legislature - which follows, given that cities and counties are the creation of the state. n22

Despite a seemingly broad grant of power to the towns and cities, subsequent decisions have limited the scope of
the police powers. These limits are based on common law interpretations of article XI, section 7 of the state Constitution
and the California Government Code. n23 The court's understanding of what constitutes a legitimate use of police
power has evolved little over time, but centers on the idea that a zoning ordinance is valid if it has a "real or substantial
relationship to the public health, safety, morals or general welfare™ of the municipality. n24 This understanding of the
law was first applied in 1925 by the California Supreme [*220] Court, n25 but was adopted shortly after by the United
States Supreme Court. n26 Courts maintain severe deference to the local legislatures when determining the
constitutionality of an ordinance; even going so far as to presume constitutionality. n27

In California, courts have adhered to a path that is so deferential that if there is a possibility that reasonable minds
could differ on the propriety of an ordinance, there will be no judicial interference. n28 Nevertheless, a land use
ordinance will be held invalid if it is found to be arbitrary or unreasonable, possessing no real relationship to the public
health, safety, morals or general welfare of the community. n29 Moreover, a zoning ordinance is only entitled to
regulate economic competition when its aim is to advance a legitimate public purpose. n30

It is also important to consider the area that may be affected by a zoning ordinance. n31 If the ordinance will affect
not just those in a given jurisdiction, but perhaps an entire region comprised of multiple jurisdictions, then the court
must consider the welfare of that entire region. n32

B. Nuisance Laws

A "nuisance" is defined as "anything injurious to health ... or is indecent or offensive to the senses, or an obstruction to
the free use of property so as to interfere with the comfortable enjoyment of life or property ... ." n33 However, "nothing
which is done or maintained under the express authority of a statute can be deemed a nuisance." n34 There are two
overarching types of nuisances: those that are public and those that are private. For the purposes of this analysis, the
most relevant is that of a public nuisance, namely, "one which affects at the same time an entire community or
neighborhood, or any considerable number of persons ... ." n35 Nuisance laws and zoning regulations often overlap,
making it necessary to discuss them at least to the extent required to understand how they [*221] affect budding
businesses targeted by zoning boards. n36

Simply put, there is an immediate relationship between zoning laws and prohibiting nuisances. n37 However, they
are not mutually dependent: the existence of a nuisance is no longer necessary for the operation of a zoning ordinance.
n38 If, however, an activity, object, or circumstance is declared to be a nuisance by statute or zoning ordinance, then the
very existence of that activity, object, or circumstance makes it a "nuisance per se," and thus subject to the applicable





nuisance laws. n39 This information will prove itself relevant when taking a look at the steps zoning boards, and in fact
the courts themselves, have taken to block the establishment of certain businesses within their jurisdictions.

C. Moratoriums

In the event that the zoning board deems it necessary, an interim ordinance may be adopted in order to temporarily halt
the creation of new businesses or structures. n40 This is considered an emergency measure that is also known as a
moratorium. n41 A moratorium creates a temporary ban on the issuance of a certain type of permit while the zoning
board determines what steps it will take to regulate the requested construction or business. n42 Generally speaking, a
moratorium is used when a novel type of business or construction - not foreseen in the city's "general plan™ - arrives in
the jurisdiction. n43

The ability of a zoning board to implement a moratorium is not universal however, and is subject to its own set of
limitations. n44 Most importantly, an interim ordinance is only a temporary solution. The moratorium is statutorily
limited to forty-five days, with the option to extend it two more times, up to two years. n45 The moratorium is used to
"protect the public safety, health, and welfare" by "prohibiting any uses [of land] that may be in conflict with a
contemplated general plan™ while the legislative body studies the topic. n46 Again, courts have taken a very deferential
approach to challenged moratoriums. n47

[*222]

I11. The Doctrine of Preemption

"What can a provincial legislature do when [central government] possess the exclusive regulation of external and
internal commerce?"

-Anonymous Author of Anti-Federalist Number 9 As expressed in part I, article XI, section 7 of the California State
Constitution, the Government Code and the common law all give local authorities an often-surprising amount of leeway
in matters of local concern. n48 The power, however, is not unlimited. n49 As previously discussed, any ordinance must
be reasonable and rational. n50 Yet, that is not the end of an ordinance’s limitations. Arguably the most powerful form
of protection a business owner has against a zoning regulation comes from the doctrine of preemption. Although the
zoning board is given a wide berth in the regulation of local matters, the power is curbed by the concept of state
sovereignty, which could limit the applicability of ordinances in conflict with state law. n51

The over-simplified definition of the doctrine of preemption is that "local legislation in conflict with general law is
void." n52 This derives directly from the very text of article XI, section 7, which again reads: "A county or city may
make and enforce within its limits all local, police, sanitary and other ordinances and regulations not in conflict with
general laws." n53 Nevertheless, this does not truly engage the whole picture. In fact, a conflict arises if the local
ordinance "duplicates, contradicts, or enters an area fully occupied by general law." n54

Because traditionally local governments have always maintained control over land-use regulations, the courts will
presume that the regulation is not preempted by the state legislature. n55 The only possibility of overcoming this
presumption is by showing a clear indication of preemptive intent made by the state, or in the alternative, by showing
that the legislated material regards only a municipal affair. n56

[*223]

A. Express Preemption vs. Implied Preemption

In determining whether or not state law preempts an ordinance, the courts apply a three-pronged test. n57 First, the
court must determine whether or not the ordinance duplicates, contradicts, or enters an area fully occupied by general
law. n58 Assuming it does, the court then considers whether the ordinance addresses a municipal issue or a statewide
concern. n59 In the event that the ordinance addresses a statewide matter, then the court must next consider whether or
not the state legislature expressly or implicitly indicated preemptive intent in enacting the statute with which it conflicts.
n60 Alternatively, if the question addressed by the ordinance is found to be one of local concern, then the court, bound
by article XI, section 5 of the California State Constitution, will find the ordinance supersedes state law. n61

Determining if the local ordinance is in conflict with state law is the first step. n62 Duplication of state law occurs
when an ordinance is "coextensive," or purports to impose the same prohibition that the general law imposes. n63 Next,
an ordinance contradicts state law when it cannot be reconciled with state law. n64 Finally, a local ordinance can come
into conflict with state law when it enters a field fully occupied by state law either through the expressed intent of the





legislature to fully occupy the legal area, or through implicit intent. n65 Broken down, a local ordinance is in conflict
with the general laws when it duplicates, is irreconcilable with, or enters a field fully occupied by, state law. n66

In the event that a conflict is found to exist, article XI, section 5 of the state constitution vests local municipalities
with the authority to supersede all other inconsistent laws respecting municipal affairs. n67 Put differently, if the matter
in question is merely a local issue - and not one of statewide concern - then the local [*224] ordinance concerning such
a question controls, even over state law. n68 This has come to be known as the "Home Rule." n69 The court's
interpretation of this rule has changed drastically over time. n70 Although the original understanding of a "municipal
affair” was expansive, the California Supreme Court has slowly chipped away at what a local legislature can call
sovereign legal territory. n71 This has not occurred without dissent among the courts. n72

Having determined that the ordinance touches upon issues of statewide concern, and is not simply addressing a
municipal affair, the court will then move on to the third part of the preemption test: whether the state legislature had
intended for the statute to preempt local ordinances. n73 The courts recognize both expressed and implicit intent. n74
Expressed intent is the most efficient method for any party hoping to prove that a local ordinance is invalid under the
doctrine of preemption. n75 The most common form of expressed intent is a direct contradiction between the local
ordinance and the statute because it is clear that if the state legislature said something that specifically conflicts with the
ordinance, then it expressly dominates that point of law. n76 Consider the ruling in Piploy v. Benson, where the court
suggested that "where a statute and an ordinance are identical it is obvious that the field sought to be covered by the
ordinance has already been occupied by state legislation." n77

Nevertheless, expressed intent is difficult to establish given the state legislature's "intention to provide only a
minimum of limitation in order that counties and cities may exercise the maximum degree of control over local zoning
[*225] matters.” n78 It is therefore rare, but not unheard of, for civil legislation to specify its intention to dominate the
legal landscape. n79

Otherwise, the courts can look to the implied intent of the legislature. n80 There are three indicia of the intent to
fully occupy the area of law that the courts have consistently recognized. n81 First, "the subject matter has been so fully
and completely covered by general law as to clearly indicate that it has become exclusively a matter of state concern.”
n82 Second, "the subject matter has been partially covered by general law couched in such terms as to indicate clearly
that a paramount state concern will not tolerate future or additional legal action." n83 Finally, "the subject matter has
been partially covered by general law, and the subject is of such a nature that the adverse effect of a local ordinance on
the transient citizens of the state outweighs the possible benefits to the locality." n84

In determining implied preemption, the court is not to look merely at the words, but at the totality of circumstances
surrounding the statute. n85 This includes, but is not limited to, the history behind the law in conjunction with its
language and scope, as well as the history behind that form of regulation. n86

In O'Connell, the court recognized a split among the appellate districts in determining what does and does not
constitute a municipal affair. n87 There, an ordinance was passed in Stockton, which provided for the forfeiture of "any
vehicle used to solicit an act of prostitution, or to acquire or attempt to acquire any controlled substance" in the city. n88
O'Connell challenged the law, seeking an injunction, claiming, in part, that the law was preempted by state laws
governing vehicle forfeitures. n89 The court agreed. n90 Applying the three-pronged analysis, the [*226] court
determined that the state had addressed questions of vehicular forfeiture through multiple provisions of the state's Penal
and Vehicle Codes, "leaving no room for further regulation at the local level." n91 This meant that (1) the ordinance
was in conflict with general law because it had entered a field fully occupied by the state; (2) the law was made a
statewide concern via the state legislature's involvement; and (3) that the legislature had implicitly preempted local
ordinances concerning the same topic. n92

Analogously, in American Financial Services, the court was asked to determine if an Oakland ordinance regulating
predatory lending practices in the local home mortgage market was preempted by a state law enacted to achieve the
same thing. n93 The court applied the same three-pronged analysis: determining first and foremost that the ordinance
was in conflict with general law by entering an area occupied by the state. n94 Next, the court questioned whether or not
predatory lending practices were a statewide concern or a municipal affair. The court found that the "regulation of
predatory practices in mortgage lending is one of statewide concern." n95 Therefore, the court examined the
circumstances surrounding the statute, as well as the language of the statute itself to determine if the legislature had
intended for the statute to preempt local ordinances. n96 In doing so, the court found that the state law was
comprehensive and detailed in its scope, and that historically, the area of regulating home mortgages was dominated by
the state. n97 These factors led the court to the conclusion that the California legislature had intended for the state law
to supersede local ordinances. n98





B. The Right to Abate Nuisance

Local municipalities maintain the authority to abate nuisances, and can do so through its police powers. n99 As a result,
no business has a vested right to conduct itself in a manner that the city constitutes a nuisance. n100 Like every other
power discussed thus far, the ability to regulate, as a nuisance, any activity or business is limited: zoning regulations
cannot prohibit what the state has expressly authorized. n101 This, again, is an over simplification. A board of
supervisors may exclude, on certain grounds, a business from parts of their jurisdiction, or even from the entire
jurisdiction given the right circumstances. n102 However, the "certain [*227] grounds" requirement is a reference to
the necessity that the outright ban be based on some reasonable zoning concern, in the same manner utilized in
restricting manufacturing establishments in residential zones. n103 What a board of supervisors cannot do is effectuate a
ban of a business on strictly moral or personal grounds. n104

In practice, what this means is that through zoning, a municipality cannot ban outright an industry because the
zoning commission finds the industry offensive, or because members of the board have a financial stake in disallowing
it. n105 Yet, a business can be banned from an entire jurisdiction if there are legitimate grounds that satisfy the
requirements discussed earlier; namely, that the ordinance is reasonable and not arbitrary, furthering the health and
welfare of the community at large. n106 Consider two cases. In the first, Desert Turf Club, the board of supervisors in
Riverside County passed an ordinance banning from the county all horse racing tracks, even though through referendum
the people had given the power of regulating horse racing to the state legislature. n107 In the other, Wal-Mart Stores,
the board of supervisors for the City of Turlock banned all "big-box retailers" from the jurisdiction, even though under
state law, "big-box retailers" were legal. n108 The two courts came to two very different conclusions regarding whether
or not the local ordinances overstepped their bounds. In Desert Turf Club, the court found the ordinance violated the
preemption doctrine, n109 while in Wal-Mart Stores the court found that state law did not preempt the ordinance. n110

In the first case, the court determined that the people, through referendum and in conjunction with the state
legislature, had clearly intended to "fully occupy" the legal field of horse racing. n111 As a result, the ordinance was
preempted. n112 Conversely, in Wal-Mart Stores, the court found that there was no sign, implicit or expressed, that the
ordinance overstepped its bounds. n113

IV. Legal Background of Marijuana Dispensaries

"That is not a drug. It's a leaf."

-Governor Arnold Schwarzenegger California became the first state to legalize the use of marijuana for [*228]
medicinal purposes in 1996. n114 This was accomplished through Proposition 215, also known as the Compassionate
Use Act (CUA), which won a majority of the public vote, n115 and paved the way for thirteen other states to enact
similar laws. n116 The CUA was codified as Health and Safety Code section 11362.5 and was created to, among other
things, "ensure that seriously ill Californians have the right to obtain and use marijuana for medicinal purposes,” and "to
ensure that patients and their primary caregivers who obtain and use marijuana ... are not subject to criminal prosecution
or sanction." n117

Early critics of the proposition claimed that the language contained within the four corners of the law was too
vague. n118 The subsequent data may now prove that prediction accurate, as there are an estimated 200,000
Californians who have received a prescription for marijuana. n119 But the largest problems did not come from some
sudden influx of marijuana; instead, the largest hurdles created by Proposition 215 came from its implementation. n120
There were no clear guidelines explaining how patients could receive the drug, nor was there guidance to law
enforcement regarding how to tell the difference between a legitimate user and someone using the drug illegally. n121
This vagueness resulted in multiple cases arriving at the appellate level, as citizens and law enforcement grappled with
what to make of the new legal landscape. n122

Realizing these issues, the California legislature introduced and enacted Senate Bill 420 in an effort to solve the
many problems created by Proposition 215 (later codified in the California Health and Safety Code). n123 The bill,
titled the [*229] Medical Marijuana Protection Act (MMPA), had the expressed intention of solving the problems
created by the CUA, n124 and in some respects succeeded. n125 First, the bill defined key terms, which had become
controversial following the passage of the CUA. n126 This included defining what constituted an illness justifying the
prescription of marijuana, and who could be considered a patient. n127 Next, the MMPA tackled criminal liability by
limiting the criminal liability of a qualified patient. n128

Most importantly, however, the MMPA laid the foundation for storefront dispensaries. n129 Although initially
vague, section 11362.81, subdivision (d), of the MMPA provides that, "the Attorney General shall develop and adopt





appropriate guidelines to ensure the security and nondiversion of marijuana grown for medical use by patients qualified
under the Compassionate Use Act." n130 This instruction led to the "Guidelines for the Security and Non-Diversion of
Marijuana Grown for Medical Use," released on August 25, 2008 (herein Guidelines). n131 The Guidelines are not
legally binding, but the document does hold considerable legal weight. n132

The Guidelines explain that the only legally permissible business models entitled to engage in the distribution of
marijuana are cooperatives and collectives. n133 All cooperatives must be properly organized and registered as a
corporation under the Corporations or Food and Agricultural Codes, and file articles of incorporation with the state.
n134 The attorney general later defines a cooperative corporation as "democratically controlled and are not organized to
make a profit for themselves, as such, or for their members, as such, but primarily for their members as patrons.” n135
Although California law does not recognize collectives as an independent business entity, the Guidelines explain, "a
collective should be an organization that merely facilitates the collaborative efforts of patient [*230] and caregiver
members - including the allocation of costs and revenues.” n136

Following the publication of the attorney general's guidelines, it became clear that, under state law, marijuana
dispensaries would be permissible so long as they operated on a not-for-profit basis and that the dispensaries operated
on a closed loop system. n137 In other words, the marijuana had to come from the members of the group, and could
only be sold to the members of the group. n138 Outsiders would not be allowed into the closed system, unless eligible
under the MMPA. n139

It matters not, then, if the cooperative corporation or the collective has a storefront. n140 In fact, to clarify the issue
further, the attorney general points out that while, "dispensaries, as such, are not recognized under the law ... a properly
organized and operated collective or cooperative that dispenses medical marijuana through a storefront may be lawful ...
" n141 This is an important revelation for the owners of the approximately 966 store front dispensaries scattered
throughout Los Angeles. n142

V. When Zoning Authority Clashes with State & Federal Law

"There seems to be no public policy purpose for [that] zoning. This whole thing just smacks of special interest politics."”
-Ken Thompson, Co-Creator of Google's Programming Language Whenever a new and perhaps contentious land use
request is filed with a local zoning authority, it is common for planning commissions to enact a moratorium in an effort
to buy some time in order to determine how to handle the permitting. n143 Because these moratoria are temporary
solutions, it is only a matter of time before a final zoning decision is handed down. n144 Although the power of local
municipalities to regulate land usage within their jurisdiction seems to be expansive, it does have its limits. Those limits
have scarcely ever been tested as consistently (and with as much aggression) as they have in the face of the [*231]
explosion of storefront dispensaries. n145 This section will examine the ways business owners have attempted to
circumvent local planning commissions in an effort to start a business, and how, on occasion, they have succeeded.

A. Preemption by State Statute

The driving force behind preemption is the concept of state sovereignty, but as discussed supra in Part 1, the implied
power of preemption is not without its limits. n146 The court has set up factors to consider in determining whether or
not an ordinance is preempted, n147 and has applied them in multiple recent decisions regarding a myriad of regulations
discussed below.

In Big Creek Lumber, the County of Santa Cruz passed zoning ordinances restricting permissible locations of
timber operations to specified zones within the county. n148 A lumber company subsequently challenged the
ordinances, claiming the ordinances were preempted by the Z'berg-Nejedly Forest Practice Act of 1973 (a state law).
n149 The court determined that, within the Act, the state legislature had expressed its intention to preempt local
regulations regarding the conduct of timber harvesting, but not the location. n150 Further, the court said, "by expressly
preempting local regulations targeting the conduct of timber operations ... [the Forest Practice Act] implicitly permits
local regulations addressed to other aspects of timber operations.” n151 Essentially, the court found that the Forest
Practice Act only regulated the "how" and not the "where," and in doing so, implied that local municipalities had the
authority to regulate the "where." n152

Conversely, in California Grocers, the court determined that state Health and Safety Codes preempted a Los
Angeles ordinance. n153 The ordinance in question required purchasers of large grocery stores to employ the pre-
existing staff for at least 90 days following the acquisition. n154 The court found, however, that the ordinance was
being used to maintain health and safety standards, which was expressly preempted by the California Retail Food Code
(CRFC). n155 When [*232] enacting the CRFC, the legislature expressly declared that, "it is the intent of the





Legislature to occupy the whole field of health and sanitation standards for retail food facilities."” n156 Given this
expressed preemptive intent, the court determined that the Los Angeles ordinance was preempted by state law. n157

In both of these situations, the courts have turned to the content of the statute and the intentions of the legislature.
n158 When there is not direct language indicating preemptive intent, as there was in California Grocers, the courts must
rely on what the legislators intended when enacting the law. n159 The MMPA does not speak to the topic of
preemption. n160 Nevertheless the fact that the stated purpose of the Act was to "promote uniform and consistent
application of the act among the counties within the state,” must be taken into consideration by the courts when deciding
what the legislature intended. n161 Here, the legislature clearly intended to create a uniform, statewide, set of guidelines
for the implementation of the CUA.

B. Preemption by Referendum

The California Constitution provides for the creation of initiative statutes or referendums through popular vote. n162
This process requires that proponents of a proposed ordinance submit an initiative petition signed by the requisite
number of voters, at which time the proposed ordinance can be placed to a public vote. n163 The initiative process can
be utilized for those seeking to change state, county, or city laws. n164 Because it is one of the few examples of the
people voting directly for a law - instead of electing representatives who vote for laws on the people's behalf - it is
perhaps one of the only vestiges of a direct democracy in the federal system.

In determining whether a state law preempts a local ordinance, courts have paid an increased amount of deference
towards those laws, which have been enacted directly by the people. n165 In Desert Turf Club, discussed supra, the
court [*233] recognized the added legal weight of a law passed by popular vote and questioned whether, "a board of
supervisors [can] overrule the act of the people of the state in adopting a constitutional amendment and the legislature of
the state in passing a full and comprehensive plan for the licensing and control by forbidding on moral grounds what the
state expressly permits?” n166 The court found the answer to quite simply be "no." n167

The similarities between marijuana dispensaries and horse racing tracks are fairly numerous. First, medicinal
marijuana was decriminalized in 1996 by initiative, n168 just as horse racing was legalized in 1933 by amendment.
n169 Second, in both cases following legalization, the legislature instituted a more comprehensive plan to carry out the
will of the people. n170 Third, following implementation of both the initiative and the subsequent legislative plan,
individual counties and cities attempted to ban outright, through zoning, both marijuana dispensaries and horse racing.
nl71

In Desert Turf Club, the court managed to walk a thin line. The court determined that a local municipality could
ban horseracing tracks - even after a statewide initiative passed, permitting them - but could only do so while acting in
good faith, and not arbitrarily or unreasonably. n172 In other words, the zoning board must simply work within the
confines of the authority granted to it, and thus avoid banning something based only on personal beliefs or moral
opposition. n173 Yet, if a zoning board found legitimate zoning concerns, it would be justified in banning a certain
business or activity even after a public referendum condoned that very activity or business. n174

For marijuana dispensaries this is an ominous realization. Although the courts have made it clear that every
business is safe from zoning boards that function with an ulterior, moral agenda that does not mean that such zoning
boards are powerless. n175 Based solely on the reasonableness standard, a city planning commission need only provide
a plausible reason for banning a business. n176 Given the current nature of the medical marijuana industry, the
"reasonableness” standard is not a particularly difficult standard to meet. n177

[*234]
C. Preemption by Federal Law

Multiple attempts have been made by opponents of medical marijuana dispensaries to argue that the city must act in
compliance with federal law - as opposed to state law - because federal law preempts state law. n178 This argument was
actually not addressed until very recently in Qualified Patients Association, when the court answered the question
directly. n179 It serves an important purpose, however, to first understand the nature of the claim.

City councils have claimed that because the federal Controlled Substance Act criminalized marijuana, it is a
violation of federal law for a local government to authorize the existence of medical marijuana dispensaries. n180
Fearing prosecution, cities have opted to side with the federal government as opposed to complying with state law. n181
This logic was dismissed first in City of Garden Grove, and then later in Qualified Patients Association. n182 In this
area the appellate courts have made two significant findings. First, the courts found that federal law did not preempt





California's marijuana laws. n183 The court determined that "no conflict arises based on the fact that Congress has
chosen to prohibit the possession of medical marijuana while California has chosen not to." n184 This means that the
MMPA does not require anything that the Controlled Substances Act forbids. n185 The court went further, pointing out
that the federal Controlled Substances Act does not direct local governments regarding zoning power in any way, and
consequently, a local government's compliance with state law does not violate federal law. n186 What this means is the
fact that an individual or collective corporation chooses to act in a way that violates federal but not state law, does not
alone relay liability unto the municipality. n187 As a result, federal law does not [*235] preempt California's medical
marijuana laws. n188

D. Criminalization

In some situations, local municipalities have gone so far as to criminalize certain businesses or groups, even while
under state law the business or activity is valid. n189 In Qualified Patients Association, the City of Anaheim enacted an
ordinance that made it a misdemeanor to own, operate, or be employed by a medical marijuana dispensary. n190 The
ordinance was contrary to the MMPA, enacted by the state legislature as Senate Bill No. 420, and the CUA, which had
decriminalized medicinal marijuana, cooperative corporations, and collectives. n191 Anaheim argued that California's
dispensary laws were preempted by the federal Controlled Substances Act, and therefore, was inapplicable to local
municipalities. n192 Qualified Patients Association, a medicinal marijuana dispensary operating within Anaheim,
sought a declaratory judgment that the state's marijuana laws preempted Anaheim's ordinance. n193 The trial court
granted Anaheim's demurrer, but an appellate court reversed the demurrer and remanded the case back to the trial
courts, putting off the discussion of state preemption until adequately adjudicated. n194

Because of this ruling there remains the question of state preemption - specifically, can Anaheim criminalize
dispensaries without regard for state law? The appellate court had hinted at the answer before overturning the lower
court's demurrer and remanding for further proceedings. The appellate court said, "it seems odd the [state] Legislature
would disagree with federal policymakers ... but intend that local legislatures could side with their federal - instead of
state - counterparts in prohibiting and criminalizing ... medical marijuana activities. After all, local entities are creatures
of the state, not the federal government.” n195

Picking up on this "hint," Judge Caffee of the Superior Court of Orange County ruled that state law preempted the
portion of Anaheim'’s ordinance that criminalized medical marijuana dispensaries. n196 The Superior Court found that
the goal of the CUA to protect qualified patients from criminal liability was in direct conflict of Anaheim's ordinance.
n197 However, the Superior Court also found that [*236] the CUA and MMPA do not fully occupy the field of law
surrounding marijuana dispensaries, and that the state legislature intended to allow local governments to address the
issue more fully. n198 The ability to regulate dispensaries into oblivion is within the powers of local governments. n199
As a result, Judge Caffee severed the criminal portion of the ordinance, but ruled that the remaining portions were valid.
n200 What this means in a real world context is that dispensaries are still not allowed in Anaheim, but opening one or
working in one is not grounds for criminal liability - the city will simply shut it down, or not issue a business permit to
begin with.

VI. Impact

"The Chief Business of the American People is Business"

-President Calvin Coolidge The current legal issues facing medicinal marijuana dispensaries may seem like a distant
plight to most businesses, but that understanding of the issue could be dangerously short-sighted. Instead, the power of
local governments to ban outright entire business models that are otherwise legal should be a very real concern. The
Home Rule was designed to decentralize power away from Sacramento and into the hands of local legislatures, n201 but
courts have failed to delineate clearly where one authority ends and the other begins. As a result, zoning commissions
often find themselves in legal battles to determine whether or not they have overstepped their authority.

A. Impact on Dispensaries

At the most basic level, criminalization by local governments of an expressly sanctioned business goes too far. It seems
clear that the appellate court and the superior court's observation in Qualified Patients Association was keen: it is
categorically illogical for the state legislature to expressly decriminalize a business, with the intention that local
governments be allowed to disregard the law. n202 Local governments are nothing but an extension of the state
legislature; they were created at Sacramento's whim and therefore dictated by the laws of the land. n203





[*237] Criminalization moves beyond an act of mere zoning. It is clear that a local municipality is authorized to
zone in a manner dictated by statute and common law - namely in a way that is neither unreasonable nor arbitrary; n204
however the act of criminalizing dispensaries steps far beyond these confines. In Qualified Patients Association, the
City of Anaheim argued that they were complying with federal law by criminalizing medical marijuana dispensaries.
n205 This, however, is not an accurate depiction of the function of local government. Local government is designed to
carry out the will of the state legislature. n206 It could be argued that local governments are also designed to give a
voice to the individual communities who may wish to fashion their community as they see fit. Proponents of this view
point would likely argue that it should therefore be left up to the local governing agencies to determine the layout and
content of the community. This argument, however, ignores the realities of our federalist system. Decentralized power
within the state - as within the country - is not the equivalent of a freestanding government. As each locality is the
creation of the state, each is therefore beholden to the state so as to create a uniform set of rules and regulations. n207
Local criminalization of marijuana dispensaries in defiance of a state law that expressly legalized the same is therefore
overreaching and unjustified. The court in Qualified Patients Association ruled accordingly.

Most localities, however, have relied not on criminalization, but on moratoria and zoning. When enacted correctly,
zoning regulations and moratoria affecting dispensaries have been upheld in multiple instances throughout the state.
n208 Distance restrictions, moratoria, and express limits on the number of dispensaries are all legitimate uses of a local
government's police powers. n209 The process goes awry, however, if local officials attempt to ban the businesses
outright based solely upon personal feelings harbored towards dispensaries. n210 In these situations, courts must not be
timid in the protection of these dispensaries by [*238] applying the precedent set forth in Desert Turf Club, n211 as
zoning commissions are simply not entitled to act arbitrarily.

Nevertheless, through preemption, dispensaries may be able to escape the powerful zoning commissions. Although
the Home Rule places authority in the hands of zoning boards to handle municipal affairs, this power does not give local
municipalities the ability to regulate anything that occurs within their jurisdiction without regard for what occurs outside
of it. Instead, the courts evolving understanding of the Home Rule reveals a weaker delineation of power than originally
defined. n212 In Polis v. City of La Palma, the court ruled that state preemption of a local ordinance is likely to exist
where there was not "a significant local interest to be served that may differ from one locality to another.” n213 In other
words, if the ordinance in question regards an issue occupied by state law, and that issue is essentially static from one
municipality to the next, then the state law regarding that issue would sufficiently occupy that field of law, leaving no
room for further regulation at the municipal level.

If this proposition is correct, then the threat stemming from the subject of the ordinance is no more severe from one
municipality to the next, and the city cannot justify an expansion or restriction of the state law. n214 Assume arguendo
that dispensaries operating within the confines of the law are no less and no more dangerous in Anaheim than they are
in Los Angeles, San Francisco, Humboldt County, or Fresno. It follows then, that there is no justification for the
limitation of the applicability of state law from city to city. Under this understanding, dispensaries sanctioned by state
law should not be subjected to unnecessarily restrictive local ordinances that differ from locality to locality.

Further, when looking to determine whether the MMPA or the CUA expressly or implicitly preempts a local
ordinance, the courts should consider the legislative notes following the text of the MMPA itself. Although there is no
expressed preemptive intent within the MMPA, the legislative notes clearly state that the goal of the legislature was to
create a uniform set of guidelines. n215 This is a straightforward, unambiguous expression of preemptive intent. The
legislature has made it clear that the rules and guidelines set forth in the MMPA are designed for statewide application.
The goal was to avoid the very patchwork of regulation that local ordinances have since created.

Alternatively, note that nothing within the CUA or the MMPA compels cities and counties to accommodate
dispensaries. n216 If the courts chose not to adhere to the legislative notes, the strongest argument available to
dispensary owners hoping to overturn an unduly burdensome zoning restriction still lies within the court's existing
preemption test. In determining preemption, courts consider the three [*239] distinct indicia of implied preemption
discussed above. n217 The third indicium states, "the subject matter has been partially covered by general law, and the
subject is of such a nature that the adverse effect of a local ordinance on the transient citizens of the state outweighs the
possible benefits to the locality.” n218 This is a dispensary owner's most cogent argument. Because cooperative
corporations and collectives exist for the sole purpose of providing a state recognized medication to legitimate patients,
an ordinance which forbids the sale of this medication would invariably affect transient patients.

Taking the court's third indicium in pieces, it is clear that the subject matter has been partially covered by state law:
the MMPA and the CUA both pertain to medical marijuana, and the MMPA deals directly with patients and their
caregivers. n219 The second clause requires that harm to transient citizens caused by the ordinance outweigh the





benefits to the locality. n220 The harm to legitimate patients who use marijuana to treat their symptoms appears to be
severe. n221 In real terms, this is tantamount to a municipality banning pain medication to injured athletes, and appetite
inducing medication for chemotherapy patients. The ability of a sick patient to receive medication should not be subject
to the whims of the zoning commission. Patients should not be restricted in their travels to those places that allow for
their medication. n222

B. Impact on Other Businesses

Recently, the Los Angeles City Council banned new fast food restaurants from opening in South Los Angeles - a move
that angered many residents. n223 The ban came following the expiration of a moratorium enacted in 2008. n224 The
ability of the city council to ban new fast food restaurants from opening is rooted firmly in the same power that allows
the city council to ban medical marijuana dispensaries. n225 The city council has acted well within its authority in
doing so; they have argued that the ban is directly related to the health and welfare of the city. n226 Given the deference
that the courts pay to the local legislatures, this claim [*240] is unlikely to be disputed. n227

This is the type of action that business owners must be wary of, and it is what marijuana dispensaries have in
common with owners of fast-food restaurants, bankers, and retailers: all are subject to the zoning commissions'
decisions to allow, or not to allow, a business. In Wal-Mart, a city ordinance banning "big-box" retailers was upheld as
a valid use of a local government's police power. n228 The court determined that the increase in pollution, coupled with
the fear of "urban decay," was sufficient reason for the city council to pass the ordinance. n229 The court also found
that the unintended consequence of limiting economic competition was of no concern. n230

It seems then, virtually impossible for a business to overcome a zoning ordinance that places restrictions upon it in
excess of state law. The complaining business must show one of two things: either state law preempts the ordinance, or
the ordinance is unreasonable or arbitrary. n231 The latter, as discussed, is very difficult to prove - so preemption is
often the only argument to make. n232

VII. Conclusion

The Home Rule has many valuable qualities - the most important of which may be the ability of communities to handle
municipal affairs without interference from Sacramento. Local governments are more amenable to the needs of their
constituents, and are capable of tailoring rules and regulations to fit the needs of the community better than the state
legislature, which must legislate for a larger, more diverse group.

Nevertheless, when state law expressly authorizes the existence of a business, product, or group, it seems extremely
illogical that local municipalities should be allowed to reject the law and ban what the state has expressly authorized.
This argument is founded in the understanding that local governments are not autonomous islands. As the court stated in
Abbott v. City of Los Angeles, "the denial of power to a local body when the state has preempted the field is not based
solely upon the superior authority of the state. It is a rule of necessity, based upon the need to prevent dual regulations
which could result in uncertainty or [*241] confusion.” n233 Further, local municipalities are an extension of the state
government and should function as such.

Zoning authority is one of many police powers granted to local municipalities through the Home Rule. This power
serves an important function in the planning and execution of a city, and when used properly, zoning ordinances truly
do promote public health, safety, and the general welfare. But, as Article XI, section 7 of the California State
Constitution explains, municipal ordinances and regulations may not conflict with the general laws. n234 It is from this
rule that the doctrine of state preemption is drawn.

Understanding the principles of preemption and the rules governing zoning authority, business owners can be
armed with the information necessary to try and protect themselves from ordinances that may limit a businesses' growth
or its very existence. Nowhere is this more prevalent than in the current debate over medical marijuana dispensaries. As
Qualified Patients Association makes its way through the appellate process, the unjustifiable claims posed by the City of
Anaheim should be disregarded, and the ordinance criminalizing what the state has expressly sanctioned should be
struck down as preempted. As local governments attempt to grapple with the sudden influx of cooperative corporations
and collectives, the courts must continue to uphold the principles of preemption, and be wary of unreasonable and
arbitrary zoning regulations.
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LEXISNEXIS SUMMARY::

... The United States has three options: (1) legalize marijuana's production and use, (2) change marijuana from a
Schedule | to a Schedule Il substance, which would permit marijuana use for medical purposes, or (3) enforce current
federal laws under the CSA that criminalize the production and use of marijuana. ... The August 29, 2013 memorandum
clarified that the DOJ wants federal prosecutors to only pursue cases that are consistent with the government's top
priorities; that is, prosecute only if it will

prevent the distribution of marijuana to minors; prevent revenue from the sale of marijuana from going
to criminal enterprises, gangs, and cartels; prevent the diversion of marijuana from states where it is legal
under state law in some form to other states; prevent state-authorized marijuana activity from being used
as a cover or pretext for the trafficking of other illegal drugs or other illegal activity; prevent violence
and the use of firearms in the cultivation and distribution of marijuana; prevent drugged driving and the
exacerbation of other adverse public health consequences associated with marijuana use; prevent the
growing of marijuana on public lands; and prevent marijuana possession or use on federal property. ...
The problem with transferring cannabis from Schedule | to Schedule 11 lies in the fact that marijuana
plants vary in potency, because each plant produces different quantities and compositions of THC and
cannabidiol ("CBD"). ... Issues with Passing and Enforcing State Medical Marijuana Laws: Why Federal
Medical Marijuana Laws Will Not Work If Congress decides to re-classify marijuana as a Schedule Il
substance, and implements Option 2, it must examine the efficacy of medical marijuana legalization in
the states that have adopted this option, before it amends the CSA without DEA and FDA approval. ...
Too many businesses and doctors are taking advantage of the lack of regulations, users are unsure of the
product they receive, and both state and federal law enforcement are unclear as to whether or not
marijuana dispensaries should be investigated. ... In Canada, possession of marijuana is a criminal
offense under the Controlled Drugs and Substances Act; however, there are medical exceptions--doctors
may exempt patients from the ban on marijuana, but many doctors have refused to prescribe the drug on
the grounds that its benefits are not scientifically proven.





TEXT:
[*169] I. INTRODUCTION

Marijuana has piqued human interest since the beginning of recorded history. Public opinion on approving or
disapproving marijuana use has waxed and waned over the centuries. The ancient Chinese discovered marijuana’s
healing properties, nl used it in tea or as an edible extract, and depicted the herbal medicine in symbolic form--[THE
ORIGINAL CHARACTER SET CANNOT BE REPRINTED HERE. PLEASE SEE TEXT IN ORIGINAL
DOCUMENT]--as two plants in a drying shed. n2 Marijuana is still used in China today as an appetite stimulus and for
relief from diarrhea and dysentery. n3 In ancient India, Ayurvedic healers used marijuana to improve sleep, appetite,
and digestion. n4 The ancient Greek and Roman physicians were not as pleased with its healing properties, and they
cautioned that an excess of marijuana could "dampen sexual performance.” n5 Muslim clerics long ago determined that
hashish, a drug made from marijuana resin, should be forbidden for recreational use but permitted for medical use. né

Marijuana use did not flourish in western civilizations during medieval times, although it was common to use
hemp, marijuana's cousin, to make rope, cloth, and paper. n7 In the 1830s, one Irish doctor learned of [*170]
marijuana’s healing properties while in India, and prescribed it to patients to treat pain and muscle spasms. n8 In 1860,
the United States held its first conference on the clinical use of marijuana, where "physicians reported success in using
marijuana to treat chronic cough, gonorrhea, pain, and a variety of other conditions." n9 By 1930, pharmaceutical
companies such as Parke-Davis and Eli Lilly began manufacturing extracts of marijuana to be used as a painkiller or
sedative. In addition, Grimault & Company manufactured marijuana cigarettes to treat, of all things, asthma. n10
During this time, recreational use of marijuana as an intoxicant spread as travel and commerce began to flow freely
from Mexico to the United States. n1l

Concerned with controlling interstate crime caused by an increase in the use of marijuana, the federal government
passed the Uniform Narcotic Drug Act of 1932 that encouraged states to prohibit its use. n12 By 1937, every state had
some law on the books restricting marijuana use, and thirty-five states had criminalized it. n13 Production of
marijuana-based drugs also came to a halt after Congress passed the Marijuana Tax Act of 1937, which restricted
marijuana sales to only those individuals who held prescriptions. nl14

Despite its illegality, marijuana use was widespread in the 1960s. n15 In response, Congress passed the Controlled
Substances Act ("CSA™) in 1970, n16 which prohibited the importation and distribution of drugs considered to have a
high potential for abuse, and little-to-no medicinal value. n17 A variety of drugs were organized into five schedules
based upon the likelihood the drug would be abused, its medical usefulness, and the physical and psychological
consequences of its abuse. n18 The substances placed in Schedule I, such as marijuana, LSD, and heroin, were deemed
to have no medical use and a high potential for abuse. n19

[*171] Forty years after the passage of the CSA, thirty million Americans reported using marijuana. n20 Between
124 million and 300 million people--3 to 4 percent of the world's population--have reported using marijuana every year,
which makes marijuana the most widely used illegal drug on the planet. n21 Colorado and Washington have legalized
marijuana use for recreational purposes. n22 Twenty states and the District of Columbia have approved marijuana use
for medical purposes. n23 Table 1 provides a current listing of states that have approved limited use of marijuana.

[*172] Table 1. Current Listing of States That Have Enacted Marijuana Legislation.

State Year Enacted Type of Legalization
Alaska n24 1998 Medical
Arizona n25 2010 Medical

California n26 1996 Medical
Colorado n27 2000/2013 Medical/Recreational
Connecticut n28 2012 Medical
District of Columbia n29 2010 Medical
Delaware n30 2011 Medical
Hawaii n31 2000 Medical
Ilinois n32 2013 Medical
Maine n33 1999 Medical
Massachusetts n34 2012 Medical
Michigan n35 2008 Medical
Montana n36 2004 Medical
Nevada n37 2000 Medical

New Hampshire n38 2013 Medical





State Year Enacted Type of Legalization

Alaska n24 1998 Medical
New Jersey n39 2010 Medical
New Mexico n40 2007 Medical
Oregon n41 1998 Medical
Rhode Island n42 2006 Medical
Vermont n43 2004 Medical
Washington n44 1998/2013 Medical/Recreational

[*173] Other states have considered passing laws that loosen marijuana restrictions or have submitted referendums to
voters to determine the popularity of new marijuana legalization resolutions. n45

The federal government's response so far has been muted. As a result, law enforcement officers might reasonably
question whether they should lay their lives on the line to investigate and arrest marijuana traffickers, dealers,
dispensaries, or growers. Medical marijuana business owners are looking over their shoulders wondering whether their
assets could be subject to forfeiture under federal law while profiting from the lack of regulation and/or enforcement of
the same federal laws. Is it time for the federal government to clamp down on marijuana use again? Should it
criminalize or legalize this most polarizing of substances?

The United States has three options: (1) legalize marijuana's production and use, (2) change marijuana from a
Schedule | to a Schedule Il substance, which would permit marijuana use for medical purposes, or (3) enforce current
federal laws under the CSA that criminalize the production and use of marijuana. This article explores the consequences
of these three options. To give some context to marijuana production and use, Part 11 first examines the theories behind
why marijuana was criminalized, whether it should stay illegal, and when private conduct should be regulated by the
government in order to protect against public harm. Part 111 then explores the legalization of marijuana’s production and
use (Option 1) and criminalization (Option 3). Part 1V addresses the medical marijuana movement (Option 2), and
describes why this option is not viable [*174] and should be eliminated from consideration at both federal and state
levels. Consequently, the Federal Government must choose between Option 1 and Option 3. Part V describes the
practice of other nations and suggests that the pros and cons of these practices can inform the federal government's
decision.

I1. MARIJUANA PRODUCTION AND USE: A SOCIETAL HARM?

The purpose of criminal law, at its core, is to protect society from harm. n46 The CSA follows suit and tracks the
following purpose: "[t]he illegal importation, manufacture, distribution, and possession and improper use of controlled
substances have a substantial and detrimental effect on the health and general welfare of the American people.” n47
Forty years after the CSA's passage, we as a society should examine whether we believe that marijuana’'s manufacture
and use still create a "detrimental effect on the health and general welfare of the American people.” n48 Is the victim
the nation at large, or the user of marijuana? If marijuana production and use only endanger users, then it is more
difficult to argue that society as a whole will be harmed. Marijuana use may simply become a personal responsibility
issue, which would require individuals to make their own decisions on whether or not to use marijuana, just as they
currently do with tobacco and alcohol. However, if there is no societal harm, there can be no crime. n49 If marijuana
manufacture and use do not create societal harm, is it the government's responsibility to protect users from themselves,
or should users rely on their personal judgment to decide whether or not to use marijuana?

A United States National Institutes of Health ("NIH") monograph series shows that violence is inherent in the
illegal drug distribution business, but those distributors that exclusively sell marijuana experienced less violence than
those that exclusively sold crack or cocaine. n50 Violence and domestic abuse are also associated with illegal drug use.
"Tobacco [*175] (nicotine) and alcohol are frequently viewed as 'gateway' drugs, and marijuana as a 'stepping stone,’'
to other drugs, which greatly increases the likelihood that marijuana use will progress to the problematic use of other
illicit drugs.” n51 Studies reported in the monograph series demonstrate that "as illegal drug use increases, so will
violence." n52 However, when studying marijuana use on its own, researchers have found that the
psychopharmacologic effect of marijuana has "been attributed to 'mellowing out' or causing individuals to 'nod out,’
conditions that are likely to ameliorate violent tendencies.” n53 Researchers find it difficult to correlate marijuana use
and crime "because marijuana is often used in conjunction with other drugs." n54 However, some studies that were
completed when marijuana was the only drug that was being used, revealed that marijuana use had no correlation to
violent crime. n55 Therefore, it is unclear whether marijuana's use, by itself, creates a detrimental effect on the health
and general welfare of society. It is much easier to argue that marijuana use, when viewed as a stepping-stone to other
drug use, contributes to violence and crime, which are clearly societal harms.





Another factor to consider in examining the link between marijuana use and societal harm is whether the opinions
and beliefs of the community have changed since 1970. Do communities condemn marijuana use? A poll conducted in
2013 indicated that a majority (52 percent) supported the idea of legalizing marijuana. n56 If society deems marijuana
use to be an [*176] acceptable risk of harm such as tobacco or alcohol use, it would be difficult to label marijuana use
as a crime.

Therefore, when considering the legalization or criminalization of marijuana, it is important to determine if
marijuana production or use lead to direct or indirect societal harm. Increased marijuana use may indirectly impact
society through increased societal health costs, employment costs, and drug treatment and therapy costs. If marijuana is
a stepping-stone to other drugs, then it directly harms society. However, marijuana production and use should not be
considered crimes if they lead to no societal harm.

I1l. TO LEGALIZE OR CRIMINALIZE MARIJUANA PRODUCTION AND USE

A. Legalization (Option 1)

Legalizing the production and use of marijuana is a viable way out of the current quagmire. Legalization assumes
that society is not harmed by the production and use of marijuana. It assumes that adults who are responsible enough to
decide whether to consume alcohol or use tobacco, can also decide whether to use marijuana. The sections below
discuss (1) legalization of marijuana in the United States, (2) public health issues, (3) security concerns associated with
localized growing of marijuana, (4) requirement for regulations and enforcement, (5) taxation, and (6) the international
impact of marijuana legalization in the United States.

1. Legalization of Marijuana in the United States

Legalization could become a reality in the United States. U.S. Representatives Barney Frank and Ron Paul first
brought this issue to the forefront as they lobbied for the Ending Federal Marijuana Prohibition Act of 2011. This
legislation would have limited the application of federal laws to the distribution and use of marijuana. n57 The U.S.
House of Representatives is currently considering several bills, such as the Ending Federal Marijuana Prohibition Act of
2013, n58 Marijuana Tax Equity Act of [*177] 2013, n59 the Industrial Hemp Farming Act of 2013, n60 the States'
Medical Marijuana Patient Protection Act, n61 and the States' Medical Marijuana Property Rights Protection Act. n62

On November 6, 2012, Colorado and Washington voted to legalize recreational marijuana use for people over
twenty-one years of age. n63 If the federal government follows Colorado's and Washington's lead, what would be the
consequences? Critics argue that legalization would lead to an increased demand for marijuana and a corresponding
need for treatment programs for those who would become dependent on the drug. n64 In one study, nine percent of
those who used marijuana became clinically [*178] dependent on it. n6é5 If availability of marijuana increases, it is
plausible to conclude that this would lead to increased usage and therefore increased addiction. n66 On the other hand,
criminal enforcement of marijuana possession laws has been minimal in recent years, which supports the idea that
increasing supply will not necessarily increase demand, or from a different perspective, increased supply will not lead to
higher levels of egregious criminal behavior. Current marijuana users would not have to drive to a high-crime area in
the middle of the night to obtain the drug, because marijuana would be readily available. Anyone who desired user-
amounts of marijuana could access it without fear from law enforcement outside of driving impairment (DUI)
regulations. For many, the benefits of using marijuana would be realized with little or no risk.

Marijuana sentences have been minor compared to that of possessing or selling cocaine or heroin. n67 Federal
mandatory minimum sentences are triggered for amounts of over 100 kilograms of marijuana, compared to 100 grams
of heroin, or more than 500 grams of powder cocaine. n68 Marijuana possession for personal use is considered to be a
misdemeanor, or civil infraction in many states. n69 Less than 1 percent of state and federal inmates are serving time
for marijuana possession alone. n70 This would indicate the demand for marijuana has already been met due to the lack
of fear of government reprisal and light sentences.

Further, marijuana related prosecutions at the federal level have significantly decreased. n71 Criminal prosecution
guidelines, while discretionary and varying depending upon the jurisdiction, limit prosecutions to [*179] those
trafficking in extremely large amounts. n72 Two memoranda issued by the U.S. Deputy Attorney General left
prosecutors and agents alike confused and unsure how to proceed. In October 2009, the Ogden memorandum implied
that federal prosecutors should look the other way when faced with "individuals whose actions are in clear and
unambiguous compliance with existing state laws providing for the medical use of marijuana." n73 In contrast, in June
2011, the Cole memorandum stated that "[t]he Ogden Memorandum was never intended to shield [medical marijuana
dispensaries] even where those activities purport to comply with state law." n74 Further, it stated that those "who





engage in transactions involving the proceeds of such activity [cultivating, selling, or distributing marijuana] may also
be in violation of federal money laundering statutes and other federal financial laws." n75 These conflicting
Department of Justice ("DOJ") memoranda have caused prosecutors to be wary of marijuana related investigations and
have caused them to focus their attention on investigating violations related to other types of narcotics. Legalization
would eliminate prosecution of marijuana's production and use and would reduce the current burden and uncertainties
imposed on state and federal law enforcement.

Recently, the DOJ released a third memo hoping to ameliorate some of the conflicts that arose from its previous
two memos. n76 The August 29, 2013 memorandum clarified that the DOJ wants federal prosecutors to only pursue
cases that are consistent with the government's top priorities; that is, prosecute only if it will

prevent[] the distribution of marijuana to minors; prevent[] revenue from the sale of marijuana from
going to criminal enterprises, gangs, and cartels; prevent[] the diversion of marijuana from states where it
is legal under state law in some form to other states; prevent[] state-authorized marijuana activity from
being used as a cover or pretext for the trafficking of other illegal drugs [*180] or other illegal activity;
prevent[] violence and the use of firearms in the cultivation and distribution of marijuana; prevent[]
drugged driving and the exacerbation of other adverse public health consequences associated with
marijuana use; prevent[] the growing of marijuana on public lands; and prevent[] marijuana possession
or use on federal property. n77

If marijuana-related conduct does not fall under any of these categories, the memorandum directed prosecutors to leave
enforcement and regulation of that conduct to the states. n78 This presumes that the states that have legalized marijuana
use for recreational or medical purposes will be "sufficiently robust to protect against the harms” n79 that the DOJ
warns against. The DOJ seems to concede that there may be situations in which marijuana use, if sufficiently regulated,
is acceptable. However the DOJ memorandum reiterates the DOJ's long-held belief that marijuana cultivation can lead
to significant criminal activity. n80 The memorandum does not concede federal supremacy on this issue or suggest that
legalization at the federal level would materialize in the near future. n81

2. Public Health Issues

Negative consequences of legalization may include:

1. a higher incidence of emphysema and other respiratory problems, and increased effects of second-
hand marijuana smoke; n82

2. increased use of more potent drugs by those who use marijuana as a potential gateway drug, impaired
mental health based upon prolonged use; n83

3. adverse education and employment outcomes, and higher rate of automobile crashes; n84

[*181] 4. increased secondary effects on children that ensue from parental use of marijuana; n85 and,
5. "impair[ed] short-term memory and motor coordination, slow[er] reaction time, alter[ed] mood,
judgment, and decision-making, and . . . severe anxiety (paranoia) or psychosis (loss of touch with
reality)." n86

However, compared to alcohol, marijuana is less toxic, has a lower addiction risk, n87 and has a weaker link to traffic
accidents and violence. n88

Further, an increase in indoor-cultivation of marijuana could result in a higher carbon foot-print, and in a massive
increase in energy use resulting in greenhouse-gas pollution:

[IIndoor cannabis production results in energy expenditures of [US]$ 6 billion each year--[six] times that
of the entire U.S. pharmaceutical industry--with electricity use equivalent to that of [two] million average
U.S. homes. This corresponds to 1% of national electricity consumption, or 2% of that in households.
The yearly greenhouse-gas pollution (carbon dioxide) from the electricity plus associated transportation
fuels equals that of [three] million cars. Energy costs constitute a quarter of wholesale value. n89

[*182] Pesticides used in hydroponic grow-systems can be toxic to animals and pollute local rivers and streams.
Because there is "significant use of water" n90 in indoor grow operations, it is not uncommon for water-main breaks to
occur, and leaking water could seep into adjacent homes and businesses, causing mold to grow. As a byproduct of
growing marijuana indoors, large amounts of mold can form in the residence, creating a hazard for current and future
residents. n91





3. Security Concerns

In addition to these public health issues, there are considerable security concerns. Frequently, electricity that is
required to sustain an indoor grow-house is stolen, and the methods used to steal electricity cause significant fire
hazards. n92 In Colorado, adults are currently permitted to cultivate six plants per person in their homes. n93 Home
growers worry about installing alarm systems to thwart potential burglars from stealing their plants. Marijuana can be
cultivated outdoors and indoors, in a variety of climates, and it can flourish in three seasons (spring, summer, and fall),
and produce three harvests a year. n94 Some believe that a nation that allows the cultivation and use of marijuana must:

[Elxpect marijuana brownies and marijuana butter sold at the grocery store, tetrahydrocannabinol
("THC" or "delta-9-THC") laced lollipops that may be accidentally or purposefully placed in a child's
Halloween bag, and marijuana clippings, shake, and trimmings inadvertently left in the front yard where
home growers run the risk of neighborhood children or dogs playing in the trimmings and getting stoned.
n95

[*183] 4. Regulations and Enforcement

Legalization will only become successful if marijuana distribution and use are heavily regulated. An age limit can
be imposed, in line with the current practice in Colorado and Washington. n96 Marijuana is currently widely used, and
minimal, or no rules and regulations are in place across the United States. Alcohol and tobacco are just as, or more
harmful than marijuana, n97 but both of these products are heavily regulated. Regulations provide peace of mind to
users, because product quality and contamination levels in the production process--e.g., levels of pesticides and mold
growth n98--are routinely checked. As to home production, adults are permitted to brew up to 200 gallons of wine and
beer in their home, but moon-shining is illegal under federal law, unless the brewer is using moonshine for fuel, and has
a permit from the Bureau of Alcohol, Tobacco, and Firearms ("ATF"). n99 The Federal Trade Commission, the ATF,
and the Drug Enforcement Administration ("DEA™) would have to establish and enforce strict regulations that govern
the production and use of marijuana. The Food and Drug Administration ("FDA™) would have to participate in the
process, if marijuana enters the food supply-chain. The ATF could reduce marijuana smuggling and contraband-
marijuana trafficking, thereby divesting criminal and terrorist organizations of monies derived from illicit activity, and
minimize tax revenue losses to the states, and to the federal government.

In addition, State Alcoholic Beverage Commissions and Liquor Control Boards would have to regulate the
marijuana industry through the issuance of licenses to suppliers/manufacturers/growers, wholesalers/processors, [*184]
and retailers. They would also have to educate citizens on the dangers of marijuana use and enforce marijuana laws and
regulations that are in place. It is possible that tobacco or pharmaceutical companies will take over the marijuana
cottage industry and establish their own regulatory standards. For example, R.J. Reynolds has repeatedly denied rumors
that it intends to purchase land in California expecting that the federal government will legalize marijuana, which would
inevitably lead to regulations that might force mom-and-pop growers out of business. n100

Marijuana use would no longer be a crime, but would remain a special needs or administrative issue. Police,
government officials, and school officials would have to conduct searches with or without a warrant in an administrative
capacity, as long as those searches were deemed to be reasonable and their benefits outweighed the invasion of privacy.
n101 Investigations would be necessarily non-criminal in nature. n102 Inspections of commercial premises, or closely
regulated businesses, would protect against code violations that may arise from marijuana production and distribution.
n103 Officers at Driving under the Influence ("DUI") checkpoints would also screen drivers for marijuana intoxication
without a warrant, because road safety for the public at-large takes precedence over the intrusion on the motorist's right
to privacy. n104 School officials would be able to search students they had reasonable suspicion that a student
possessed marijuana. n105 Suspicionless, random, urine testing would still be permitted for screening students in
schools, employees in the workplace who violate safety rules, and those who are required to carry a firearm or handle
classified materials. n106 Those interested in using marijuana may have to weigh the benefits and the negative
consequences of marijuana use if they wish to apply for a job with government agencies such as the DEA, or the [*185]
military. As a result, those who misuse marijuana would have to face one or more negative consequences that may
restrict their subsequent use of marijuana.

5. Taxation

Taxation follows regulation, and is another benefit of legalization. Colorado proposed limiting taxes to no greater
than 15 percent, n107 and California proposed a tax of US$ 50 per ounce of purchased marijuana. n108 According to a
report by Jeffrey Miron, a visiting professor of economics at Harvard University, "a system of taxation would produce
combined savings and tax revenues of between US$ 10 billion per year and US$ 14 billion per year." n109 However,





taxation could spawn the potential growth of a black market. Higher taxes increase the risk that users would try to buy
marijuana from the black market; these drugs may be of inferior quality, but cheaper than marijuana sold by regulated
businesses. n110 Thus, legalization may not eliminate all criminal activities and elements associated with the
production and use of marijuana.

[*186] 6. International Impact of Marijuana Legalization in the United States

Legalizing marijuana at an international level could be problematic. In 1961, 170 countries, including the United
States, signed the United Nations Single Convention on Narcotic Drugs. n111 This convention required signatory
nations to make the production, trade, and possession of marijuana for non-medical reasons a punishable offense. n112
The United States is also a participant in the United Nations Convention on Psychotropic Substances of 1971 and the
United Nations Convention against Illicit Traffic of 1988. According to these conventions, possession of any prohibited
substance for non-medicinal or nonscientific use was to be made a criminal offense under domestic law. n113 The
International Narcotics Control Board monitors adherence to these Conventions. n114 According to Caulkins et al.:

The United States imposes economic sanctions against countries that have illegal drug production and/or
trafficking issues within their countries and are not making progress combating drugs and cooperating
with the United States (including Brazil, Colombia, and Mexico). Those who are not cooperating with
the United States to combat drugs n115 are "decertified" and ineligible for certain types of bilateral
assistance from the United States to include removal of U.S. trade preferences. n116

The United States has given millions of dollars to Plan Colombia and the Merida Initiative in Mexico to combat the
trafficking of cocaine, heroin, and marijuana. n117

[*187] If the United States chooses to legalize marijuana production and use, it runs the risk of appearing
hypocritical in the face of its international treaty obligations. In addition, legalizing marijuana in the United States
would be in conflict with its current practice of giving aid to Mexico and Colombia. On the other hand, other countries
such as the Netherlands have overlooked treaty obligations without penalty or international condemnation.

B. Criminalization (Option 3)

As shown in Table 2, federal drug sentences can be extremely severe and are dependent on the quantity of
marijuana production and use. Distributing a small amount of marijuana for no remuneration is considered a simple
possession offense under 21 U.S.C. § 844(a), and the statutory penalty for this offense is not more than one year of
imprisonment.

Table 2. Federal Drug Sentences: Possession with Intent to Distribute or Manufacture Marijuana, Heroin
and Cocaine.

Possession with intent to Possession Possession and Penalty
distribute or manufacture and Use Use (Cocaine) (min/max)
(Marijuana) (Heroin)

1,000 kg or 1,000 plants n118 > 1kg > 5 kg 10 years/life
100 kg to 999 kg; 100 to 999 100 g to 999 g 500 gto 4,999 g 5 years/40
plants n119 years

50 kg to 99 kg; 50 to 99 <100g <500¢g No minimum/20
plants n120 years

In addition, the penalty for 1,000 kilograms of marijuana possession or use is similar to that possible under 18 U.S.C. §
2251(e) for the sexual exploitation of children, and the production of child pornography; these crimes carry a mandatory
minimum of fifteen years of imprisonment, and a maximum of thirty years of imprisonment. The penalty for possessing
or using 100 kilograms to 999 kilograms of marijuana is similar to the penalty imposed by 18 U.S.C. § 2252(b)(1),
which criminalizes the transportation of child pornography in interstate or foreign commerce and carries a minimum
sentence of five years of imprisonment, and a maximum sentence [*188] of twenty years of imprisonment. In contrast,
those who commit white-collar crimes fare much better. White-collar crimes such as wire fraud and tax evasion carry no
mandatory minimum sentence; a person who commits wire fraud can receive no more than twenty years of
imprisonment, n121 and a person who commits tax evasion can receive no more than five years of imprisonment. n122
These stiff penalties should cause us to question whether punishment for marijuana related offenses creates sufficient
positive consequences, such as deterrence, that outweigh the harm that is typically linked to punishment. Despite these





stiff penalties for possession, distribution, and production of marijuana, marijuana sellers and users do not seem to be
deterred, possibly in-part due to a lack of government enforcement. n123

Jeremy Bentham stated that punishment ought not to be inflicted:

1. Where it is groundless: where there is no mischief for it to prevent; the act not being mischievous
upon the whole.

2. Where it must be inefficacious: where it cannot act so as to prevent the mischief.

3. Where it is unprofitable, or too expensive: where the mischief it would produce would be greater than
what it prevented.

4. Where it is needless: where the mischief may be prevented, or cease of itself, without it that is, at a
cheaper rate. n124

Under Bentham's matrix, the punishment for marijuana production and/or use may prove to be "groundless,"” if
marijuana use is not considered a crime; "inefficacious," since users are not deterred by the potential punishment;
"unprofitable," if punishment is greater than the deterrence it might produce; and perhaps "needless," if users choose not
to smoke again on their own accord regardless of any potential punishment.

If society finds more harm than good in the production and use of marijuana, the government should focus its
attention on investigating and prosecuting marijuana traffickers, producers, and users. Criminalizing the production and
use of marijuana would prove to be an easier option than legalization, since there are underlying state and federal laws
that could simply be more strictly enforced. However, the longer the government [*189] waits to enforce these laws,
the more difficult it will be to reduce the importation, cultivation, distribution, and use of marijuana. The federal
government would have to take the lead, pursuant to the Supremacy Clause, n125 (i.e., the U.S. Constitution and
federal laws take precedence over state laws) and crack down on marijuana trafficking, and enforce the CSA. In
Gonzales v. Raich, the Supreme Court stated that the federal government may criminalize home-production of
marijuana, even in states that permit its medical use. n126

Strict enforcement by the DEA would significantly cripple most dispensary owners via administrative forfeiture.
Organizations that profit from marijuana sales in states that have legalized medical or recreational use would close when
owners find out that the federal government has placed marijuana trafficking back on its priority list. A nation-wide
round up, to include simultaneous searches and seizures by the DEA, would likely cause states to reconsider their laws,
because local assets and state taxes would be seized. With the ensuing publicity, the public would know that the federal
government is firmly enforcing marijuana laws.

An added benefit to rigorous enforcement of marijuana trafficking laws would be the decrease in the illegal
migration of some Mexican drug trafficking organizations ("DTOs") into the United States. Many DTOs have set-up
shop in Colorado and California, in an attempt to avoid the risk associated with importing marijuana, and subsequently
increase their profit margin. n127 In the past, DTOs earned US$ 1.1 billion to US$ 2 billion from exporting marijuana
in to the United States. n128 However, DTOs are now kidnapping and forcing Mexican nationals to work in cultivation
operations in areas such as Northern California. The DTOs then sell their products to marijuana dispensaries or smuggle
their product to another [*190] state for illegal sale. n129 This cost-effective business venture has generated millions
of dollars in cash for the DTOs, who then transfer cash back to Mexico. n130 Marijuana production levels in the United
States have become comparable to that in Mexico. n131 Law enforcement could use tools such as wiretaps, informants,
and forfeitures to keep criminal elements at bay, instead of being frustrated in the face of governmental indecision and
inaction.

Subsequently, the federal government should completely re-evaluate its marijuana policies, laws, and sentences. If
the government determines that marijuana production or use is criminal, then it must implement suitable punishment
measures to deter it. More importantly, the federal government would have to enforce its current criminal laws.
Although the most recent DOJ memorandum continues to be effective in all fifty states, the practical result is that forty-
eight states must abide by the federal government's current prohibition on marijuana, while two states, Washington and
Colorado, may create their own marijuana laws on use, regulation, and enforcement with little fear of a federal crack-
down. n132 This disparity creates confusion among federal law enforcement agents. The federal government must
apply a marijuana policy that is uniform and fair to all fifty states. The federal government must act now if it chooses
criminalization of marijuana as the path forward.

IV. MEDICAL MARIJUANA: NOT A VIABLE OPTION (OPTION 2)





Many plants have healing attributes, and the cannabis plant is no exception. The flowers of the cannabis sativa and
cannabis indica (generally known as marijuana) plants contain THC, which is classified as a psychotropic substance in
the 1971 United Nations Convention on [*191] Psychotropic Substances. n133 THC is found in the resin produced by
the flowering marijuana buds, and typically makes up 1 to 4 percent of the resin. n134 THC causes marijuana users to
become intoxicated. Certain cannabis plants can produce up to 20 percent THC depending upon the plant's genetics, the
climate when cultivated, and the harvesting process. n135 Thus, the potency of cannabis products depends upon its
THC content. Due to selective breeding and hydroponic growing processes, THC levels have increased by 50 percent
since the 1960s. n136

The federal government should not legalize marijuana for medicinal use for two reasons. First, it is impossible to
reclassify marijuana from a Schedule | substance to a Schedule 11 substance under the CSA. Second, legalizing
marijuana for medicinal purposes is merely a stepping-stone towards legalizing marijuana outright, regardless of any
other claimed purpose. The only organizations that would profit from Option 2 are the dispensaries, retailers, and
growers of marijuana. Without increased regulation or taxation that is possible through outright legalization, the medical
marijuana option would merely exchange one drug-trafficking organization for another. n137

[*192] A. Futility in Reclassifying Marijuana as a Schedule Il Substance Under the CSA

Schedule I substances have a high potential for abuse, have no accepted medical use in the United States, and lack
accepted safety data for use under medical supervision. n138 On the other hand, Schedule Il substances are approved
for medical use, but have a high potential for abuse. n139 The problem with transferring cannabis from Schedule | to
Schedule 11 lies in the fact that marijuana plants vary in potency, because each plant produces different quantities and
compositions of THC and cannabidiol ("CBD"). n140 On one day, a smoker might inhale marijuana with a 3 percent
THC concentration, and on another day, might inhale marijuana with a 20 percent concentration. It would be virtually
impossible for the FDA to regulate the doses of active ingredients such as THC and CBD, or create a method of
growing and blending marijuana so that the substance has "well-defined and measureable ingredients that are consistent
from one unit (such as a pill or injection) to the next. This consistency allows doctors to determine the doses and
frequency.” n141 It would be impossible to meet quality control standards, and the standardization requirements
pertaining to purity and potency when filing for a New Drug Application. n142

In order to place a drug on Schedule I1, the FDA would have to determine the correct dosage for medicinal use. In
1989, the DEA denied the National Organization for Reform of Marijuana Laws' (NORML) petition [*193] to
reschedule marijuana plant material from Schedule I to Schedule Il. n143 The findings of fact revealed that

Cannabis or marijuana cannot be defined chemically, nor can it be easily standardized. . . . [SJmoking as
a dosage form to deliver marijuana to the human body is unsuitable for medical treatment due to: (1) lack
of standardization of the marijuana, (2) lack of knowledge of the amounts of each constituent available,
(3) lack of knowledge of the activity of the chemicals while burning, (4) amount of product ingested
being dependent on the individual's smoking technique, and (5) possible carcinogenic effect of smoking.
There are no drugs which are delivered by smoking which are medically used in the United States. n144

Currently, no prescribed medicines are ingested by smoking. Opium poppy is not smoked for medical purposes; instead,
opium is extracted from the plant, and a variety of opiate products (e.g., morphine and paregoric) are produced and
listed under the CSA's Schedule 11. n145 Under government regulations, "[i]n contrast to variations in cannabinoid
content evident in cannabis, naturally occurring opium derivatives remain quantitatively stable and the potency can be
chemically standardized." n146 Thus, Marinol, n147 and Sativex, n148 but not marijuana for smoking, or raw
marijuana for eating, can be placed on Schedule 11, because the latter two forms are an imprecise and dangerous way to
ingest CBD, and serve no medicinal purpose. Using pure extracts of CBD already produced by the pharmaceutical
companies would be the safer method to ingest CBD for medicinal purposes.

[*194] B. Issues with Passing and Enforcing State Medical Marijuana Laws: Why Federal Medical Marijuana Laws
Will Not Work

If Congress decides to re-classify marijuana as a Schedule Il substance, and implements Option 2, it must examine
the efficacy of medical marijuana legalization in the states that have adopted this option, before it amends the CSA
without DEA and FDA approval. n149 To this end, the medical marijuana movements in California, Colorado, and
New Mexico are discussed below.





Congress should examine which groups or individuals comprise the majority of the users in the states that have
legalized marijuana for medicinal purposes. Are the girls in bikinis who are twirling hand-held signs on the side of the
road for advertising and promoting a particular marijuana dispensary really targeting cancer patients undergoing
chemotherapy, or the patient suffering from AIDS? Can a caregiver under California law really have 4,000 sick patients
who need marijuana for medical purposes? n150 The Internet is awash with websites depicting women in nursing
uniforms who offer discounted 99-cent marijuana joints. Are the thirty-year-old men with marijuana cards, who make
up the majority of the users in California market, n151 really suffering from muscle spasms? The medical marijuana
business--which includes growers, dispensaries, doctors, and a large number of peripheral businesses, such as
magazines, radio shows, insurance companies, schools created to help students start marijuana businesses, hemp
expositions and trade shows--has become quite profitable. n152 A 2010 study revealed that "the marijuana [*195]
market in America is probably about [US]$ 40 billion a year, with the potential to grow to [US]$ 100 billion per year in
the event of widespread legalization." n153 The real beneficiaries of the medical marijuana movement are the doctors
who hand-out marijuana medical cards like candy n154 and the business owners who avoid paying federal taxes and
who follow little-to-no state regulations. n155

Further, regulations related to medical marijuana are difficult to enforce. For example, in Colorado, marijuana
business owners pay the salaries of seven employees of the state's Medical Marijuana Department who are responsible
for taxing, licensing, and enforcing all regulatory laws. n156 In California, "robodoctors" set up offices equipped with a
nurse and Skype capabilities. n157 These doctors charge each patient US$ 50 to listen to their medical complaint for
only a few minutes via Skype, "recommend" marijuana for their "condition," and issue them a medical [*196]
marijuana card that is valid for six months. n158 Patients must then pay an additional US$ 50 to US$ 60 to renew their
card. n159 A doctor with five hundred patients or a doctor working via Skype from 8 a.m. to 5 p.m. every day would
have an extremely profitable business. Legislators or voters who passed relevant medical marijuana referenda did not
intend this outcome.

In 2007, New Mexico passed Senate Bill 523, the "Lynn and Erin Compassionate Use Act" and became the twelfth
state to legalize medical marijuana. n160 Medical marijuana patients who register with the New Mexico State
Department of Health ("NMDOH™) and who have been diagnosed with a specific disease or illness n161 are legally
protected from criminal prosecution. n162 Compared to other states that have approved marijuana use for medical
purposes, New Mexico's program is "a much more controlled system." n163 It differs from most states in that the
NMDOH oversees the production and distribution of marijuana. n164 Producers and distributors must apply to the
NMDOH for a license to produce [*197] and distribute medical marijuana. n165 Marijuana production facilities are
limited to growing 150 plants at any one time. n166 Currently, approximately twenty-five companies serve as licensed
producers of marijuana. n167

The "Lynn and Erin Compassionate Use Act" protects patients if they first seek a doctor to certify that they have
one of the approved medical conditions, that standard treatment would not work, and that the benefit of using marijuana
for that particular patient outweighs the risk of marijuana use. n168 Upon receiving this certification, a patient should
then apply to the state for a registry card and, upon approval, will receive a registry card that contains information on
how to contact non-profit growers licensed to supply marijuana. n169 Patients also have the option of growing up to
sixteen marijuana plants (four mature plants and twelve immature plants) for their personal use. n170

As of August of 2013, 9,607 New Mexico residents were approved to use marijuana under the NMDOH program.
n171 For comparison, Colorado's population is two and a half times that of New Mexico's, and has 88,000 marijuana
"medical” users, approximately twenty times the number of users in New Mexico. n172 Despite the smaller number of
patients and growers, and increased state oversight, New Mexico is experiencing problems similar to those experienced
in Colorado and California. Information surfaced at a recent state Medical Board disciplinary hearing in April 2013 that
"[s]Jome patients approved for the program may not have met the criteria to legally use medical marijuana to ease
debilitating pain or illness." n173 One doctor who certified patients under the NMDOH program [*198] approved 98
percent of his patients for certification. n174 The Board also discovered that some patients received certification over
the phone or via Skype, and "at least one clinic did not examine patients before attesting to their eligibility for the
program.” n175 An evaluation by a doctor to determine eligibility for the NMDOH program typically costs from US$
135 to US$ 170 for a single evaluation, and US$ 300 for two evaluations; the latter may be required for patients with
severe chronic pain. n176 In response to these findings, "[s]tate regulators are proposing new rules with requirements
for doctors and other health care providers who certify patients to use medical marijuana” to include requiring patients
to be periodically re-diagnosed and to require providers to notify a patient's health care provider. nl177 It is unclear
whether this re-diagnosis would prevent the reported abuses by certain doctors. Perhaps notifying the patient's
healthcare provider might force these doctors to examine patients prior to issuing the required certification.





In addition to doctors profiting from the medical marijuana business, during the first three months of 2013, licensed
producers and distributors of marijuana in New Mexico reported US$ 3.3 million in total sales. n178 In fact, one
producer drives across the state selling various strains of marijuana, Black Temple hashish, marijuana cookies, triple
strength "Bang Bar" chocolate brownies, lollipops, candy gems (similar to gummy worms), bottled soft drinks with
cannabis tinctures, and US$ 70-a-gram Butane hash oil. n179 The medical marijuana business is lucrative even in New
Mexico, where state law is designed to maintain a tighter grip on patients, distributors, and producers alike.

In other states with lesser oversight than in New Mexico, not only does the medical marijuana movement appear to
be a farce, but because there is little-to-no regulation, users are unsure as to where marijuana is grown, whether it
contains pesticides, and whether the listed THC concentration can be trusted. Too many businesses and doctors are
taking advantage of the lack of regulations, users are unsure of the product they receive, and both state and federal law
enforcement are unclear as to whether or not marijuana dispensaries should be investigated.

[*199] Therefore, if a state or the federal government wishes to legalize marijuana, it should ignore the medical
marijuana option, and legalize marijuana outright for any type of use.

V. CONSIDERING WORLDWIDE PUBLIC OPINION AND MAKING AN INFORMED DECISION

The 1961 United Nations Single Convention on Narcotic Drugs prohibits the production and supply of drugs, other
than those used for medical purposes or scientific research, making it difficult for countries to legalize marijuana. n180
In Uruguay however, marijuana possession has always been legal, and in 2012, President Jose Mujica proposed
legislation to legalize marijuana commerce and cultivation in order to "weaken drug smuggling gangs and fight petty
crime." n181 On December 10, 2013, Uruguay passed legislation legalizing marijuana and regulating its use and sale.
n182 Uruguayans will be permitted to grow up to six marijuana plants, join marijuana clubs (who are permitted to grow
up to ninety-nine plants), and purchase up to 40 grams of marijuana a month for personal use. n183 Peru, on the other
hand, has decriminalized the possession of 8 grams or less of marijuana, but has "no plans [to] legalize the selling or
production of marijuana.” nl184

Most European countries have decriminalized marijuana, instead of legalizing it. As a result, the possession of a
small amount of marijuana for personal use is only subject to a civil penalty, such as a fine. n185 Those [*200]
countries that have decriminalized marijuana might prohibit the production and sale of marijuana, but would apply civil
or administrative sanctions for use or possession of small quantities. n186 Portugal decriminalized marijuana
possession in 2001. n187 Possession can lead to seizure of marijuana, and use and possession of up to a ten days'
supply are considered administrative offenses. n188 A commission consisting of a doctor, lawyer, and social worker
will recommend treatment options which may include a fine, community service, revocation of the user's professional
license, or an injunction. n189 In Spain, possession and use are still illegal, but not a criminal offense, so long as the
marijuana is intended for personal use and the user is in possession of small quantities. n190 In Italy, only the selling of
the drug is criminal, and it is unclear whether drug-sharing cooperatives are legally acceptable. n191

Dutch laws prohibit the production, trafficking, and possession of marijuana, but the Netherlands has pursued a
longstanding policy of tolerance, and lack of enforcement. n192 The Netherlands ratified the U.N. Convention on
Narcotic Drugs, with reservation, as to the clause that would make possession a criminal offense. n193 This reservation
coincides with the fact that Dutch coffee shops throughout the Netherlands are famous for selling hashish and marijuana
to tourists. n194 Surprisingly, in 2012, the Dutch government passed measures that require its citizens to obtain [*201]
a "weed pass" for admission to these coffee shops, effectively banning non-citizens from these coffee shops. n195
Members of parliament who supported the new measure argued that a drug tourism had created a large criminal
element, unwelcome visitors, and the creation of an expansive black market in the Netherlands that supplied drugs to
the rest of Europe. n196

In Russia, President Vladimir Putin signed an amendment to the Criminal Code in December 2003, stating that
possession of no more than ten times the amount of a "single dose," (twenty grams of marijuana or five grams of
hashish) would be considered an administrative infraction rather than a criminal offense (fine of no more than 40,000
rubles--US $ 1,380-or community service). n197 Under previous standards in Russia, someone caught with 0.1 grams
of marijuana could be punished with incarceration. n198

In the Australian Capital Territory, South Australia, and in the Northern Territory, minor cannabis offenses have
been decriminalized, and a civil penalty system has been instituted for the possession of small amounts of cannabis with
fines ranging from AUS$ 50 to AUS$ 200. n199 In other Australian states, all cannabis offenses are criminal offenses
and those charged with possession could receive a large fine or jail time and a criminal record. n200





The United Kingdom has also tightened its laws in recent years, and has classified marijuana as a Class B drug,
instead of a Class C drug, [*202] because stronger forms of the drug have become more prevalent. n201 In Canada,
possession of marijuana is a criminal offense under the Controlled Drugs and Substances Act; however, there are
medical exceptions--doctors may exempt patients from the ban on marijuana, but many doctors have refused to
prescribe the drug on the grounds that its benefits are not scientifically proven. n202

Some Asian countries have focused on punishment as a deterrent. Malaysia, China, and Singapore carry a
mandatory death penalty for trafficking, and high prison sentences exist for consumption and use. n203

Thus, while some countries practice a wide range of restrictions on marijuana use, others approve a stronger
reclassification of the drug, and still others favor a loosening of restrictions on marijuana. Some focus on punishment,
and others focus on drug treatment. These strategies are as different as the public opinion on marijuana in ancient times.

VI. CONCLUSION: WHY CONGRESS MUST ACT NOW

The United States is currently in a precarious state caused by a lack of leadership on the marijuana legalization
issue. State and federal laws are in conflict. In two states, a citizen can possess marijuana, but cannot grow, distribute,
or import marijuana without risking federal prosecution. There is sufficient overlap between federal and state laws that
the issue can be no longer ignored. Congress is aware that:

Controlled substances manufactured and distributed interstate cannot be differentiated from controlled
substances manufactured and distributed intrastate. Thus, it is not feasible to distinguish, in terms of
controls, between controlled substances manufactured and distributed interstate and controlled
substances manufactured and distributed intrastate. . . . Federal control of the intrastate incidents [*203]
of the traffic in controlled substances is essential to the effective control of the interstate incidents of
such traffic. n204

Moreover, it would not be sensible to amend federal laws that currently prohibit simple possession under 21 U.S.C. §
844 to allow possession of small amounts of marijuana, if there are state laws that criminalize its use. Demand for
marijuana invariably leads to its cultivation and production, and yet, in some states, selling and manufacturing
marijuana is labeled as a crime, while possession is not. n205

In this current environment, Colorado and Washington may become the Amsterdam of the United States. In 2012,
in Colorado alone, "there were 274 marijuana interdiction seizures destined for other states, compared to 54 of such
seizures in 2005. This is a 407 percent increase.” n206 Citizens from other states will take marijuana vacations to these
two states, perhaps giving rise to the same effects witnessed by Dutch coffee shops catering to international tourists--too
many visitors bringing in a criminal element to the state, creating a black market for marijuana. Colorado and
Washington could overtake Mexico to become the leading suppliers of marijuana to the rest of the United States. One
grower in California dreams of "bud'n'breakfast inns" and "tasting rooms"--"[tJourism in Mendocino could be bigger
than pot tourism in Amsterdam.” n207 [*204] Legalization in one state, and criminalization in the others simply does
not work. n208

Professor Sam Kamin has suggested that a type of "cooperative federalism" could result from state-level
legalization, where the federal government looks the other way, and states that have legalized marijuana effectively
regulate marijuana within its own borders. n209 However, this proposed solution flies in the face of the rule of law:

A collection of legal principles that all relate to the placement of limitations on the exercise of political
power and the operation of government. Those principles include (1) government must follow its own
rules; (2) government must apply the law impartially; and (3) government must provide due process for
those accused of breaking the rules. n210

The federal government violates the rule of law when it chooses to apply federal laws without impartiality by
prosecuting federal marijuana cases in states that have not legalized marijuana and turning a blind eye in states that have
legalized marijuana.

The federal government must either legalize and regulate or criminalize and prohibit marijuana production and use.
As to legalization (Option 1), two bills, the Ending Federal Marijuana Prohibition Act of [*205] 2013 n211 and the
Marijuana Tax Equity Act of 2013, n212 are currently before Congress that would effectively make the transition from
criminalization to legalization a reality at the federal level. States should enlist federal agencies to provide expertise and





oversight in handling licensing, quality control, and enforcement of regulatory laws. States are incapable of
independently handling this issue.

There is some indication that Congress might be moving in this direction. In June 2013, the House of
Representatives voted to approve an amendment to the Federal Agriculture Reform and Risk Management Act of 2013
(the FARRM bill). This Act would allow colleges and universities to grow and cultivate industrial hemp for research
purposes, as long as it is legal in the particular state and the hemp plant contains no more than a 0.3 percent THC
content. n213 Advocates for hemp and marijuana see this as a positive step in the marijuana legalization movement at
the federal level. n214

As to criminalization (Option 3), since Washington and Colorado have legalized recreational use of marijuana, the
federal government must act soon if it chooses to enforce the CSA. Otherwise, it will find it difficult to stop the
momentum in favor of legalization that the marijuana industry has fought so hard to create.

State and federal governments should not consider the legalization of marijuana for medical use (Option 2) as a
stepping-stone towards outright legalization. Thus, the States' Medical Marijuana Protection Act n215 and the States'
Medical Marijuana Property Rights Protection Act, n216 should not be considered, because they merely advocate
continued conflict between the states who have approved marijuana use for medical purposes and the federal
government. States that are considering legalizing [*206] marijuana for medical use should choose to legalize
marijuana for all types of use (Option 1).

The options outlined here have been considered or implemented on numerous occasions since the discovery of
marijuana. What is important today is a decision on the legality of marijuana production and use. Unfortunately, there
are no happy middle grounds, and no workable compromises between Option 1 and Option 3. Under the current status
quo, the true beneficiaries are the profiteering, opportunistic owners of the medical marijuana clinics, and the doctors
who recommend medical cards. They work in an environment free of taxes and strict regulations. Meanwhile, we
continue to hear crickets, adding many more years of silence, uncertainty, and damage to both sides of the debate. n217

The federal government must take a stand and either crack down on the growing marijuana business, or legalize it,
and begin the arduous task of regulating and taxing marijuana production and use, while at the same time advocating for
minimal use. The United States can examine the policies of other countries while determining an effective path forward.
The federal government must act, because this current quagmire cannot be sustained.
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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 2014-CV-00370-M SK-MJW

WE ARE PUEBLO LLC, d.b.a. PULP, and
COLORADO PRESS ASSOCIATION, INC,,

Plaintiffs,
V.

BARBARA J. BROHL, in her official capacity as Executive Director of the Colorado
Department of Revenue,

Defendant.

FIFTH AMENDED COMPLAINT

Plaintiffs, by and through their attorneys David A. Lane, Darold W. Killmer, and Michael
P. Fairhurst of KILLMER, LANE & NEWMAN, LLP, hereby submit this FIFTH AMENDED
COMPLAINT for declaratory and injunctive relief. The Plaintiffs respectfully allege for their
Fifth Amended Complaint as follows:
l. INTRODUCTION

1. Thisisacivil rights action for declaratory and injunctive relief pursuant to 42
U.S.C. 81983 and 28 U.S.C. § 2201, et seq., and for attorneys’ fees pursuant to 42 U.S.C. §
1988, based on Defendant’ s current and imminent violations of Plaintiffs' rights guaranteed
under the First and Fourteenth Amendments to the United States Constitution.

2. Plaintiffs are publications or represent the interests of publications which engage
in advertising marijuana-related products and services, and request immediate relief from the

unconstitutional advertising restrictions Defendant has placed upon them in the rules
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promul gated by the Colorado Department of Revenue, Marijuana Enforcement Division
(“MED”), codified at 1 CCR 212-2, R1104 (Advertising: Television), R1105 (Advertising:
Radio), R1106 (Advertising: Print Media), R1107 (Advertising: Internet), R1108 (Advertising:
Targeting Out-of-State Persons Prohibited), and R1111B (Outdoor Advertising Generally
Prohibited).

3. The MED regulations at issue unlawfully limit Plaintiffs First and Fourteenth
Amendment rights to distribute protected speech via television, radio, print media, and the
Internet, and unlawfully ban all outdoor advertising and all advertising “[t]argeting [o]ut-of-
[s]tate [p]ersons.” The regulations violate Plaintiffs First and Fourteenth Amendment rights
because each is more extensive than necessary to serve any cognizable government interest(s),
each fails to directly advance any cognizable government interest(s), and they fail to follow the
State of Colorado Constitution.

I. JURISDICTION AND VENUE
4. This Court has jurisdiction over this action pursuant to 28 U.S.C. 8§ 1331 and
1343. This Court is authorized to grant the declaratory relief requested herein pursuant to 28
U.S.C. § 2201(a).
5. Venueis proper in the United States District Court for the District of Colorado
pursuant to 28 U.S.C. § 1391.
1.  PARTIES

6. Plaintiff We Are Pueblo LLC, d.b.a. PULP (“Pulp”) isamedia organization
formed in Colorado which produces a monthly print news magazine and regularly posts stories
on its website www.pueblopul p.com/. Pulp reaches an audience of 24,000+ people per month,

and its content focuses on issues of particular interest to the southern rockies and western plain
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regions, with stories ranging from features of news and human interest stories, to sports, arts, and
culture. Pulp generates much its revenue by selling print advertisements, with companion web
advertisements if the client so chooses. Accordingly, Pulp is subjected to and restricted by all the
regulations at issue in this case that apply to print media and the Internet. These regulations have,
and will continue to, adversely affect Pulp’ s interests by discouraging and dissuading Retail
Marijuana Establishments from purchasing advertisements from Pulp. For example, in February
2014, alawfully-operated recreational marijuana dispensary (under state and local law)
expressed strong interest to Pulp’s publisher in purchasing a full-page ad in Pulp at a price of
$1000 per month for one to three months. However, after further evaluating Colorado law
regulating advertisements concerning marijuana-related products, the dispensary e ected not to
purchase any ad from Pulp. Not only did Pulp lose approximately $1000-$3000 in ad revenue
from this particular dispensary because of the regulations at issue in this Fifth Amended
Complaint, Pulp aso estimates that it has and will to continue to lose thousands of additional
dollars per month in advertising revenue from other Retail Marijuana Establishments that would
be Pulp customers, but have chosen not to advertise with Pulp because of the regulations
challenged herein.

7. Plaintiff Colorado Press Association, Inc. (“CPA”) isincorporated in Colorado,
and is comprised of more than 150 daily and weekly newspapers, reaching a combined
readership of more than 2.5 million throughout Colorado. The CPA’s member newspapers also
maintain websites on the Internet providing up-to-the-minute breaking news coverage. Some of
the members of the CPA currently publish advertisements for medical marijuana
dispensaries. Some of the members of the CPA are interested in also publishing advertisements

for the now lawful (in Colorado) product, retail marijuana. Because very few of the CPA’s
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member newspapers have access to reliable information about the age or other demographics of
their readers, they will be unable to satisfy the requests of licensed retail marijuana advertisersto
provide such data and, consequently, the newspapers will lose advertising revenues from
potential advertisers of thislawful product under Colorado law. At the same time, these CPA
members will not be able to provide their readers with accurate and truthful information about
alternative sources for retail marijuana, thereby depriving them of their right to disseminate
speech that is avalue to their readership, which may further affect their standing within the
community and, potentially, reduce subscriptions or retail sales.

8. Defendant Barbara J. Brohl (“Brohl”) in her official capacity as Executive
Director of the Colorado Department of Revenue, is a state actor whose actions represent the
State of Colorado. Defendant Brohl acted under color of state law at all timesrelevant to this
Fifth Amended Complaint.

V. FACTUAL BACKGROUND

9. Plaintiffs bring this action for the constitutional injuriesthey are sustaining, and
imminently will sustain, because the Defendant, acting under color of state law, has placed
irrational, vague, unworkable, inadequately supported, and overly broad restrictions on their First
and Fourteenth Amendment rights to engage in speech concerning Retail Marijuana
Establishments.

10. The MED defines “Retail Marijuana Establishment” as “a Retail Marijuana Store,
aRetail Marijuana Cultivation Facility, a Retail Marijuana Products Manufacturing Facility, or a
Retail Marijuana Testing Facility.” 1 CCR 212-2, R103.

11.  Defendant is enforcing or stand ready to enforce the rules at issue. Accordingly,

Paintiffs seek a declaration of the unconstitutionality of the rules codified at 1 CCR 212-2,
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Series R1104 (Advertising: Television), R1105 (Advertising: Radio), R1106 (Advertising: Print
Media), R1107 (Advertising: Internet), R1108 (Advertising: Targeting Out-of-State Persons
Prohibited), and R1111B (Outdoor Advertising Generally Prohibited), and request immediate
injunctive relief to prevent Defendant from enforcing these unlawful restraints on free speech.
12.  Therules at issue state, in pertinent part:
R 1104 —Advertising: Television

A. Television Defined. Asused in thisrule, the term “television”
means a system for transmitting visual images and sound that are
reproduced on screens, and includes broadcast, cable, on-demand,
satellite, or internet programming. Television includes any video
programming downloaded or streamed via the internet.

B. Television Advertising. A Retail Marijuana Establishment shall
not utilize television Advertising unless the Retail Marijuana
Establishment has reliable evidence that no more than 30 percent
of the audience for the program on which the Advertising isto air
is reasonably expected to be under the age of 21.

R 1105 -Advertising: Radio

A. Radio Defined. Asused in thisrule, the term “radio” means a
system for transmitting sound without visual images, and includes
broadcast, cable, on-demand, satellite, or internet programming.
Radio includes any audio programming downloaded or streamed
viathe internet.

B. Radio Advertising. A Retall Marijuana Establishment shall not
engage in radio Advertising unless the Retail Marijuana
Establishment has reliable evidence that no more than 30 percent
of the audience for the program on which the Advertising isto air
is reasonably expected to be under the age of 21.

R 1106 —Advertising: Print Media

A Retail Marijuana Establishment shall not engage in Advertising
inaprint publication unless the Retail Marijuana Establishment
has reliable evidence that no more than 30 percent of the
publication’s readership is reasonably expected to be under the age
of 21.
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13.

R 1107 —Advertising: I nternet

A Retail Marijuana Establishment shall not engage in Advertising
viathe internet unless the Retail Marijuana Establishment has
reliable evidence that no more than 30 percent of the audience for
theinternet web site is reasonably expected to be under the age of
21. Seealso Rule R 1114 — Pop-Up Advertising.

R 1108 — Advertising: Targeting Out-of-State Per sons
Prohibited.

A Retail Marijuana Establishment shall not engage in Advertising
that specifically targets Persons |ocated outside the state of
Colorado.

R 1111- Signage and Advertising: Outdoor Advertising

B. Outdoor Advertising Generally Prohibited. Except as otherwise
provided in thisrule, it shall be unlawful for any Retail Marijuana
Establishment to engage in Advertising that is visible to members
of the public from any street, sidewalk, park or other public place,
including Advertising utilizing any of the following media: any
billboard or other outdoor general Advertising device; any sign
mounted on avehicle, any hand-held or other portable sign; or any
handbill, leaflet or flier directly handed to any person in apublic
place, left upon a motor vehicle, or posted upon any public or
private property without the consent of the property owner.

Under state law in Colorado, it islega to cultivate and distribute marijuanafor

medical purposes. Colo. Const. art. XV1I1, § 14; Colo. Rev. Stat. (“C.R.S.”) 88 12-43.3-101 to-

1001.

14.

Voters recently took marijuana legalization a step further and passed, by

referendum, Amendment 64 to the Colorado Constitution, which legalizes the recreational

production and sale of marijuana and possession of up to one ounce of marijuana. Colo. Const.

art. XVIII, § 16.

15.

The constitutionally-mandated regulatory scheme governing Retail Marijuana

Establishments instructs the Colorado Department of Revenue or its successor agency to
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establish requirements to prevent the sale or diversion of marijuana and marijuana products to
persons under the age of 21, and to adopt restrictions on the advertising and display of marijuana
and marijuana products. Colo. Congt. art. XVIII, 8 16(5)(a)(V) and (VI1I).

16.  The Colorado Constitution calls for the regulation of marijuana“in a manner
similar to alcohol.” Colo. Const. art. XV 11, 8 16(1)(b).

17.  TheColorado Legislature recently enacted the Colorado Retail Marijuana Code,
House Bill 13-1317 (the “Retaill Marijuana Code”), addressing the regulation of marijuana,
which Governor Hickenlooper signed into law.

18.  Section 12-43.4-202(3)(c), C.R.S,, of the Retail Marijuana Code requires the State
Licensing Authority to promulgate rules on the subject of signage, marketing, and advertising
restrictions that include, but are not limited to, a prohibition on mass-market campaigns that have
ahigh likelihood of reaching minors. See § 12-43.4-202(3)(c)(1), C.R.S.

19. The MED promulgated Permanent Rules Relating to the Colorado Retail
Marijuana Code on September 9, 2013, pursuant to the state Administrative Procedure Act, Title
24, Article 4, C.R.S. (2013), including Rule R 1100 Series, which regulate and restrict signage
and “advertising.”

20.  The Permanent Rules Relating to the Colorado Retail Marijuana Code, R 103,
define “advertising” as:

[T]he act of providing consideration for the publication,
dissemination, solicitation, or circulation, visual, oral, or written, to
induce directly or indirectly any Person to patronize a particular a
Retail Marijuana Establishment, or to purchase particular Retall
Marijuana or a Retail Marijuana Product. “ Advertising” includes
marketing, but does not include packaging and labeling.

“Advertising” proposes a commercid transaction or otherwise
constitutes commercial speech.
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21. The following Permanent Rules Relating to the Colorado Retail Marijuana Code
violate the First Amendment because they regulate non-misleading speech regarding Retail
Marijuana Establishments that is lawful under Colorado law, see Colo. Const. art. XVIII, 8 16
(authorizing the operation of Retail Marijuana Establishments), and fail to pass even
intermediate scrutiny as set forth in Central Hudson Gas & Elec. Corp. v. Public Serv. Comm'n,
447 U.S. 557, 566 (1980) (“Central Hudson test”): Series R1104 (Advertising: Television),
R1105 (Advertising: Radio), R1106 (Advertising: Print Media), R1107 (Advertising: Internet),
R1108 (Advertising: Targeting Out-of-State Persons Prohibited), and R1111B (Outdoor
Advertising Generally Prohibited).

22. Under the Central Hudson test, Government restrictions on commercia speech
that concerns lawful activity and is not misleading violate the First Amendment unless (1) the
asserted governmental interest is substantial; (2) the regulation directly advances the
governmental interest asserted; and (3) the regulation is not more extensive than necessary to
serve the asserted governmental interest. Utah Licensed Bev. Assn v. Leavitt, 256 F.3d 1061,
1066 (10th Cir. 2001) (citing Central Hudson, 447 U.S. at 566).

23. Defendant has not and cannot produce sufficient evidence to demonstrate that any
of its heavy-handed restrictions at issue directly advance any arguably substantial government
interest(s).

24.  Additionally, theregulations at issue all irrationally single out Retail Marijuana
Establishments for more stringent advertising restrictions than those regulating the al cohol
industry athough the Colorado Constitution calls for the regulation of marijuana“in a manner

similar to alcohol.” Colo. Const. art. XVI11, § 16(1)(b).
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25. For example, the regulations mandate restrictions on television, print, Internet and
radio advertising (prohibiting al such advertising unless the Retail Marijuana Establishment has
reliable evidence that no more than 30 percent of its audience is reasonably expected to be under
the age of 21) that mirror standards large commercial manufacturers of alcoholic products
voluntarily follow, and essentially ban all outdoor advertising.

26. Moreover, there are no widely-accepted voluntary advertising restrictionsin
Colorado that apply to retail storesthat merely sell acoholic products.

27. A *“banplacing only partia limitson speechis. .. subject to the same standard of
First Amendment review that would be applied to acomplete ban.” Leavitt, 256 F.3d at 1077.

28. The aforementioned regulations also are more extensive than necessary to
advance any arguably substantial state interest(s) because they each have a uniformly broad
sweep that demonstrates afatal lack of tailoring.

29. “[T]he governmental interest in protecting children from harmful materials. . .
does not justify an unnecessarily broad suppression of speech addressed to adults.” Reno v.
ACLU, 521 U.S. 844, 875 (1997).

30. Additionally, “the availability of . . . options . . . which could advance the
Government's asserted interest in amanner lessintrusiveto . . . First Amendment rights,
indicates that [the regulations at issue are] more extensive than necessary.” Rubin v. Coors
Brewing Co., 514 U.S. 476, 491 (1995).

3L PlaintiffPulp wishes to solicit customers engaged in the lawful business under
Colorado law of selling marijuana-related products and services to advertise in their media.

Plaintiff CPA represents the interests of publications that aso wish to solicit customers engaged
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in the lawful business under Colorado law of selling marijuana-related products and services to
advertise in their media.

32. The penalties for Retail Marijuana Establishments for violating each of the
regulations at issue include, but are not necessarily limited to, “awritten warning, license
suspension, afine per individual violation, afinein lieu of suspension of up to $50,000, and/or
license revocation depending on the mitigating and aggravating circumstances. Sanctions may
also includerestrictions on the license.” 1 CCR 212-2, R 1307(A)(2).

33. Each of the regulations at issue would reasonably chill a corporation and a person
of ordinary firmness from engaging in the prohibited activity — particularly given their vague and
unworkable nature, as exemplified by the 30% rules discussed above and the prohibition on
advertising that “ specifically targets Persons located outside the state of Colorado” (R1108).

34. Asaresult of each of the regulations contested herein, PlaintiffPulp is chilled
from soliciting advertisements from prospective clients and prevented from making revenue
from clients who wish to engage in advertising concerning marijuana-related products and
services.

35. Plaintiff CPA represents the interests of publications whose speech is being
chilled and whose advertising revenue is being adversely affected by each of the regulations at
issue.

36. Prospective clients for PlaintiffPulp, and the publications Plaintiff CPA represents
are likewise chilled from carrying and seeking to advertisements concerning marijuanarelated
products and services through Plaintiffs media or the mediainterests Plaintiffs represent, to

Paintiffs and the public’s great detriment.

10
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37.  All theforms of speech at issue in which Plaintiffs or the interests Plaintiffs
represent seek to engage is at least partly political in nature because (among other reasons) it
conveys the viewpoint that marijuana-related products should be legalized nationally.

38. The MED does not regulate speech expressing the explicit or implicit viewpoint
that marijuana should not be legalized nationally in a manner as restrictive as the regulations
challenged herein.

V. STATEMENT OF CLAIMS
FIRST CLAIM FOR RELIEF
§ 1983 and § 1988 First Amendment and Fourteenth Amendment Violations—
Unconstitutional Restraint on Free Speech

39. All statements of fact contained within this Fifth Amended Complaint are hereby
incorporated into this claim as though fully set forth herein.

40.  Theenforcement and operation of Defendant’ s restraints on Plaintiffs’ speech
violate Plaintiffs’ First Amendment rights to speak and to listen to ideas surrounding protected
speech about Retail Marijuana Establishments.

41.  Defendant’srestrictionsfail to directly advance any substantial government
interest(s), and are more extensive than necessary to serve any substantial government interest(s).

42. Each of the regulations at issue would reasonably chill a corporation and a person
of ordinary firmness from engaging in the prohibited activity.

43.  Paintiffsand the public at large who desire to engage in a protected exchange of
ideas will suffer irreparable harm if Defendant is not immediately enjoined from unduly
restricting Plaintiffs' speech.

SECOND CLAIM FOR RELIEF

§ 1983 and § 1988 Fourteenth Amendment Due Process Violation —
Failureto Follow State of Colorado Constitution

11
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44,  All statements of fact contained within this Fifth Amended Complaint are hereby
incorporated into this claim as though fully set forth herein.

45.  Thefollowing MED rules unconstitutionally amend the Colorado Constitution
through regulation: 1 CCR 212-2, R1104 (Advertising: Television), R1105 (Advertising: Radio),
R1106 (Advertising: Print Media), R1107 (Advertising: Internet), R1108 (Advertising: Targeting
Out-of-State Persons Prohibited), and R1111B (Outdoor Advertising Generally Prohibited).

46.  Colo. Congt. art. XVII1, 8 16 (personal use and regulation of marijuana) provides
for the legal status of recreational marijuana stating, inter alia, “that marijuana should be
regulated in amanner similar to alcohol,” id., 8 16(1)(b), and the MED cannot amend Section 16
by regulating speech regarding retail marijuana establishments in a much more restrictive
manner than speech regarding alcohol.

47. Colo. Const. art. 11, 8 10 (freedom of speech and press) prohibits any law
“impairing the freedom of speech” and promises that “every person shall be free to speak, write
or publish whatever he will on any subject,” and the MED cannot amend Section 10 through
regulation by significantly restricting the ability of retail marijuana establishments and
publications to speak, write, or publish speech relating to marijuana.

48.  The MED has amended the Colorado Constitution through regulation without due
process of the law, in violation of the Fourteenth Amendment to the United States Constitution.

49.  Statelaw strictly defines the manner in which state constitutional amendments
may occur. Colo. Const. art. X1X, 88 1 & 2. These provisions are mandatory and Plaintiffs have
alegitimate expectation that their constitutional rights, including those found at Colo. Const. art.
I1, 8 10 and Colo. Const. art. XV1I1, § 16, will not be amended, as occurred in thisinstance, by

administrative fiat.

12





Case 1:14-cv-00370-MSK-MJW Document 89 Filed 09/10/14 USDC Colorado Page 13 of 13

VI. PRAYER FOR RELIEF

WHEREFORE Plaintiffs respectfully request that this Court:

a Issue a declaratory judgment that the enforcement of the MED’ s Permanent Rules
Related to the Colorado Retail Marijuana Code, sections R1104 (Advertising: Television),
R1105 (Advertising: Radio), R1106 (Advertising: Print Media), R1107 (Advertising: Internet),
R1108 (Advertising: Targeting Out-of-State Persons Prohibited), and R1111B (Outdoor
Advertising Generally Prohibited) would deprive Plaintiffs of their rights to free speech, in
violation of the First Amendment to the United States Constitution, and due process, in violation
of the Fourteenth Amendment to the United States Constitution

b. Issue an injunction against Defendant barring Defendant from in any way
enforcing the restraints on Plaintiffs speech;

C. Award Plaintiffs their costs, expenses, and reasonable attorneys’ fees pursuant to
42 U.S.C. §1988; and

d. Grant such other and further relief as this Court deems just and proper.

DATED this 10" day of September, 2014.
KILLMER, LANE & NEWMAN, LLP

s/ David A. Lane

DAVID A. LANE

DAROLD W. KILLMER
MICHAEL P. FAIRHURST
1543 Champa Street, Suite 400
Denver, CO 80202

(303) 571-1000
dlane@kln-law.com
dkillmer@kln-law.com
mfairhurst@kln-law.com

Attorneys for Plaintiffs
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 14-cv-00370-MSK-WMW

WE ARE PUEBLO LLC, d.b.a PULP, and COLORADO PRESS ASSOCIATION,
INC.,

Plaintiffs,
V.

BARBARA J. BROHL, in her official capacity as Executive Director of the Colorado
Department of Revenue and State Licensing Authority,

Defendant.

THE STATE LICENSING AUTHORITY’S BRIEF IN SUPPORT OF
MOTION TO DISMISS FIFTH AMENDED COMPLAINT

This Court should dismiss Plaintiffs’ Fifth Amended Complaint for lack of
subject matter jurisdiction because Plaintiffs lack standing under the precedent
cited and standards articulated in this Court’s February 14, 2014 Opinion and
Order Denying Motion for Preliminary Injunction and Granting Leave to Amend
Complaint. (Doc. 9 at 4-5).

Additionally, this Court should dismiss the First Claim for Relief in the Fifth
Amended Complaint for failure to state a claim because the First Amendment does
not protect Plaintiffs’ commercial speech proposing a transaction that is unlawful

under federal law.
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Finally, this Court should dismiss the Second Claim for Relief because it is
barred by the Eleventh Amendment to the United States Constitution or, in the
alternative, should abstain from exercising jurisdiction with respect to that claim

pursuant to the Pullman abstention doctrine.

BACKGROUND
I. Nature of the Action

Plaintiffs’ Fifth Amended Complaint raises two claims for alleged violations
of the First and Fourteenth Amendments to the United States Constitution arising
from the State Licensing Authority’s rules regarding retail marijuana advertising.
(Doc. 89 99 39-49).

Plaintiff We Are Pueblo LLC, d.b.a. PULP (“PULP”) is a media and
publishing company that carries advertisements for retail marijuana
establishments. Plaintiff Colorado Press Association (“CPA”) is a membership
organization comprised of more than 150 daily and weekly newspapers, some of
which publish or would like to publish advertisements for retail marijuana
establishments.

I1. Procedural History

This action commenced on February 10, 2014, when Plaintiffs High Times

and Denver Westword, LLC (neither of which remains a plaintiff in this action),

2





Case 1:14-cv-00370-MSK-MJW Document 91 Filed 09/18/14 USDC Colorado Page 3 of 32

filed a complaint and a motion for preliminary injunction. (Docs. 1 and 2). On
February 14, 2014, the Court sua sponte determined it lacked subject matter
jurisdiction over the action, denied the preliminary injunction motion, dismissed the
complaint, and granted leave to amend. The Court determined that Plaintiffs’
original complaint failed to establish: (1) a colorable showing sufficient for
Plaintiffs, as publishers, to pursue the rights of potential advertisers; and (2) an
injury to Plaintiffs that is or would be caused by the rules at issue. (See Order, Doc.
9 at 4-5).

Plaintiffs have now filed six versions of the complaint, including two versions
of their proposed Third Amended Complaint and the now-operative Fifth Amended
Complaint. (Docs. 1, 39, 59-1, 66-1, 73 & 89).

III. The Challenged Rules.

The Fifth Amended Complaint challenges six rules governing advertising of
retail marijuana. (Doc. 89, 9 12). Of these, the majority require a retail marijuana
establishment, as a licensee under state statute and regulations, to obtain “reliable
evidence that no more than 30 percent” of the audience or readership “is reasonably
expected to be under the age of 21.” 1 CCR 212-2, R 1104 (Advertising: Television),
R 1105 (Advertising: Radio), R 1106 (Advertising: Print Media), R 1107

(Advertising: Internet) (collectively the “30 Percent Rules”). Plaintiffs also
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challenge 1 CCR 212-2, R 1108 (Advertising: Targeting Out-of-State Persons
Prohibited) and R 1111 (Signage and Advertising: Outdoor Advertising).
All of the challenged rules by their terms apply only to “Advertising” as
defined in R 103, which provides:
Advertising means the act of providing consideration for the
publication, dissemination, solicitation, or circulation, visual,
oral, or written, to induce directly or indirectly any Person to
patronize a particular a Retail Marijuana Establishment, or to
purchase particular Retail Marijuana or a Retail Marijuana
Product. “Advertising” includes marketing, but does not include

packaging and labeling. “Advertising” proposes a commercial
transaction or otherwise constitutes commercial speech.

1 CCR 212-2, R 103.

STANDARD OF REVIEW

Federal Rule of Civil Procedure 12(b)(1) provides that a defendant may move
to dismiss a claim for lack of subject-matter jurisdiction. A motion to dismiss for
lack of standing is jurisdictional under Rule 12(b)(1). Summers v. Earth Island
Inst., 555 U.S. 488, 492-93 (2009).

Federal Rule of Civil Procedure 12(b)(6) provides that a defendant may move
to dismiss a claim for “failure to state a claim upon which relief can be granted.”
Under Rule 12(b)(6), “a complaint must contain sufficient factual matter, accepted
as true, to ‘state a claim to relief that is plausible on its face.” Ashcroft v. Igbal, 556

U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)).
4
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Plausibility, in the context of a motion to dismiss, means that the plaintiff
pled facts that allow “the court to draw the reasonable inference that the defendant
1s liable for the misconduct alleged.” Igbal, 556 U.S. at 678. The Court, however,
need not accept conclusory allegations without supporting factual averments. S.
Disposal, Inc., v. Tex. Waste Mgmt., 161 F.3d 1259, 1262 (10th Cir. 1998).
“Threadbare recitals of the elements of a cause of action, supported by mere

conclusory statements, do not suffice.” Igbal, 556 U.S. at 678.

ARGUMENT

I. Plaintiffs Lack Standing

A. Burden. The burden of establishing subject matter jurisdiction is on
plaintiffs, as the party asserting that federal jurisdiction exists. Port City Props. v.
Union Pac. R.R., 518 F.3d 1186, 1189 (10th Cir. 2008). Plaintiffs must state
sufficient facts in the complaint to demonstrate standing. See, e.g., Lujan v.
Defenders of Wildlife, 504 U.S. 560-61 (1992).

B. Elements. To establish standing, Plaintiffs must demonstrate that
(1) they will suffer an injury in fact; (2) by virtue of the enforcement of a regulation;
and (3) if the regulation were not enforced, there would be no injury. See id., accord
Friends of the Earth, Inc. v. Laidlaw Envtl. Servs., Inc., 528 U.S. 167, 180-81 (2000);
Tandy v. City of Wichita, 380 F.3d 1277, 1283 (10th Cir. 2004). An injury in fact is

5
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an invasion of a legally protected interest that is both concrete and particularized,
and actual or imminent. See Initiative & Referendum Inst. v. Walker, 450 F.3d
1082, 1087 (10th Cir. 2006). An injury in fact may not be conjectural or
hypothetical. Id. Allegations of possible future injury do not satisfy the injury-in-
fact requirement. Id. at 1088.

C. Elements Not Supported by the Complaint. Plaintiffs have not

alleged a “concrete and particularized” claim of injury, and Plaintiffs’ Fifth
Amended Complaint fails to remedy the deficiencies in standing identified by the
Court when dismissing the original complaint. (Order, Doc. 9).

Publishers such as PULP may have standing under limited circumstances
when they have suffered an injury as a result of a regulation’s “chilling” effect on
advertisers. See generally Penny Saver Publ'’n., Inc. v. Vill. of Hazel Crest, 905 F.2d
150, 153-54 (7th Cir. 1990). In order to bring suit on behalf of its members, CPA
must satisfy the following requirements for associational standing: (1) its members
would otherwise have standing to sue in their own right (i.e., that its members have
suffered an injury in fact); (2) the interests it seeks to protect are germane to the
organization’s purpose; and (3) neither the claim asserted nor the relief requested

requires the participation of the individual members in the lawsuit. S. Utah
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Wilderness Alliance v. Office of Surface Mining Reclamation and Enforcement, 620
F.3d 1227, 1246-47 (10th Cir. 2010).

For PULP and for CPA’s members, an asserted “chilling” effect on the
exercise of one’s First Amendment rights amounts to a judicially cognizable injury
only “as long as it arises from an objectively justified fear of real consequences.”
Penny Saver, 905 F.2d at 153-54. (internal quotations omitted) (emphasis added).
To establish an objectively justified fear of real consequences, Plaintiffs must
demonstrate a “credible threat of prosecution or other consequences flowing from
the statute’s enforcement.” Id.; see also Laird v. Tatum, 408 U.S. 1, 13 (1972)
(stating that a plaintiff must establish that he has sustained or is immediately in
danger of sustaining a direct injury as the result of [his First Amendment
exercise]”’) (emphasis added). Thus, Plaintiffs in a suit for prospective relief based
on “chilled” speech must demonstrate that the speech in question is chilled “because
of a credible threat that the statute [or rule] will be enforced.” Walker, 450 F.3d at
1089. A plaintiff’s “subjective” fear of enforcement—in the absence of a credible,
objective threat of enforcement—is insufficient to establish standing. Id.

1. The Radio, Television, Outdoor Advertising and
Out-of-State Targeting Rules

After reviewing the original complaint, this Court sua sponte determined that

Plaintiffs failed to include facts suggesting Plaintiffs were affected by the rules

7
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governing radio advertising, television advertising, outdoor advertising and
advertising specifically targeting out-of-state residents. (Doc. 9 at 2, n.2). The Fifth
Amended Complaint is similarly deficient.

Like High Times and Westword in that original complaint, Plaintiff PULP is
a publisher of print magazines and websites. (Doc. 89, § 6). Plaintiff CPA is an
association of daily and weekly newspapers that also maintain websites. (Doc. 89, §
7). The operative complaint is devoid of any assertion that either of these two
remaining Plaintiffs is engaged in the radio, television or outdoor advertising
business.! Further, neither PULP nor the CPA alleges in the Fifth Amended
Complaint that it, or in the case of the CPA its members, seek to carry advertising
that specifically targets out-of-state persons. (Doc. 89, § 6-7).

2. The 30 Percent Rules

Just as they did in the initial Complaint, Plaintiffs have failed to establish

standing to challenge the 30 Percent Rules in their Fifth Amended Complaint. This

1 Logically, it is licensed retail marijuana establishments that might place radio, television
and outdoor advertisements subject to the contested regulations, rather than publishers
like PULP and the CPA's members. After this Court sua sponte dismissed the initial
Complaint for lack of standing, retail marijuana establishment licensee 3D Cannabis and
medical marijuana business licensee Karmaceuticals joined as plaintiffs, and did make
allegations concerning radio, television and outdoor advertising. (Doc. 39 9 6, 9-10 & 13).
Both of those establishments have since been voluntarily dismissed (Doc. 63 -
Karmaceuticals & Doc. 69 - 3D Cannabis). Once again there are no licensed marijuana
retailers among the three plaintiffs in this action.

8
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Court explained in clear terms that, because Plaintiffs failed to allege in their initial
complaint that their audience is 30 percent or more under age 21, they had no
standing to challenge the 30 Percent Rules:

More importantly, there is no allegation that the regulations

would preclude an advertiser from obtaining advertising from the

Plaintiffs. The regulations affect only advertising in publications

with the more than 30% of the readership (audience) is under age

21. Only if the Plaintiffs have a readership or audience falling

within that parameter would Plaintiffs’ advertisers be affected.

There is no allegation in the Complaint about the readership or
audience of the Plaintiffs.

(Doc. 9 at b5).

Because PULP makes no assertion that its readership is more than 30%
under the age of 21, it has failed to assert facts demonstrating that it is subject to
the 30 Percent Rules, and it does not have standing to challenge these rules for the
reasons already explained by the Court. (Doc. 9 at 4-5). Publisher PULP, therefore,
lacks standing to challenge the 30 Percent Rules.

CPA does not identify any member whose audience is reasonably expected to
be comprised of persons under the age of 21. CPA’s allegations fail to demonstrate
that any of its members would have standing to sue in their own right regarding the

30 Percent Rules.
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II. Plaintiffs’ First Claim For Relief Fails To State A Claim Under The
First Amendment

A. Burden of proof. Plaintiffs have the burden to allege facts that, if

accepted as true, would state a plausible claim for relief. Igbal, 556 U.S. at 678-679.

B. Elements of Plaintiffs’ First Amendment Claim. Plaintiffs assert

that Colorado’s rules restricting marijuana advertising infringe on marijuana
retailers’ First Amendment right to engage in protected speech. The appropriate
test to be applied depends on whether the speech at issue is commercial or
noncommercial.

Commercial speech is “speech that proposes a commercial transaction.” Bd.

of Trustees of State Univ. of N.Y. v. Fox, 492 U.S. 469, 482 (1989). Commercial

[113

speech is entitled to ““a limited measure of protection, commensurate with its
subordinate position in the scale of First Amendment values,” and is subject to
‘modes of regulation that might be impermissible in the realm of noncommercial
expression.” Id. at 477 (quoting Ohralik v. Ohio State Bar Ass'n, 436 U.S. 447, 456
(1978)).

The Supreme Court has established a four-part test for evaluating
restrictions on commercial speech. Cent. Hudson Gas & Elec. Corp. v. Pub. Serv.
Comm’n, 447 U.S. 557, 562-66 (1980). First, for commercial speech to come within

the protections of the First Amendment, the speech “at least must concern lawful
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activity and not be misleading.” Id. at 566. Second, “[t]he State must assert a
substantial interest to be achieved by restrictions on commercial speech.” Id. at
564. Third, the regulation of commercial speech “must directly advance the state
interest involved . . ..” Id. Fourth, “if the governmental interest could be served as
well by a more limited restriction on commercial speech, the excessive restrictions
cannot survive.” Id.

C. Elements Not Supported by the Complaint.

1. Threshold Issue: The Commercial Speech Test Applies.

As an initial matter, the rules by their terms apply only to commercial
speech. See 1 CCR 212-2, R 103 (regulatory definition of the term “Advertising”).
And Plaintiffs’ Fifth Amended Complaint cites to and purports to apply the Central
Hudson test applicable under the commercial speech doctrine. (Doc. 89 9 22, 41).

Plaintiffs nevertheless claim that the speech prohibited by the rules “is at
least partly political in nature because (among other reasons) it conveys the
viewpoint that marijuana-related products should be legalized nationally.” (Doc. 89
9 37). The Supreme Court has considered and rejected this precise argument - that
mixed commercial and noncommercial speech in an advertisement is entitled to
heightened scrutiny under the First Amendment. In Bolger v. Youngs Drug Prods.

Corp., 463 U.S. 60 (1983), the Court held:
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[A]dvertising which links a product to a current public debate is
not thereby entitled to the constitutional protection afforded
noncommercial speech. A company has the full panoply of
protections available to its direct comments on public issues, so
there is no reason for providing similar constitutional protection
when such statements are made in the context of commercial
transactions.

Id. at 67-68; accord San Francisco Arts & Athletics, Inc. v. U.S. Olympic Comm.,
483 U.S. 522, 537 n.15 (1987) (because plaintiffs’ ability “to make direct comments
on public issues” remained untouched “[t]here 1s no basis in the record to believe
that the [Amateur Sports] Act will be interpreted or applied to infringe significantly
on noncommercial speech rights”).

In a subsequent case, the Supreme Court held that when commercial speech
and noncommercial speech are “inextricably intertwined,” heightened scrutiny may
be applied if the relevant speech, “taken as a whole” is properly deemed
noncommercial. Riley v. Nat’l Fed. of the Blind of N.C., 487 U.S. 781, 796 (1988).
At issue in Riley was a statute mandating that, when conducting fundraising for
charitable organizations, professional fundraisers include a statement in their
presentations setting forth the percentage of charitable contributions that they
turned over to charities, versus what they retained as commissions. Id. at 786. The
Supreme Court there held that compelled commercial speech combined with

noncommercial speech were collectively entitled to heightened scrutiny. Id. at 798.
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Nothing Plaintiffs have alleged remotely suggests that their proposed
advertisements should be analyzed outside the commercial speech doctrine on this
basis. Simply combining commercial and noncommercial speech in a single
communication does not render the two types of communication “inextricably
intertwined,” such that the whole is transformed into noncommercial speech. See
Fox, 492 U.S. at 474 (“[T]here 1s nothing whatever ‘inextricable’ about the
noncommercial aspects of these [Tupperware party] presentations. No law of man
or nature makes it impossible to sell housewares without teaching home economics,
or to teach home economics without selling housewares.”). See also Cent. Hudson,
447 U.S. at 563, n.5 (stating that “many, if not most, products may be tied to public
concerns with the environment, energy, economic policy or individual health and
safety” and explaining that this common link is not sufficient to bring advertising of
such product outside the commercial speech doctrine); Jordan v. Jewel Food Stores,
Inc., 743 F.3d 509, 521 (7th Cir. 2014) (holding that the inextricably intertwined
doctrine “applies only when it is legally or practically impossible for the speaker to
separate out the commercial and noncommercial elements of his speech”).

Turning the commercial speech doctrine on its head, Plaintiffs argued in
response to Defendant’s Motion to Dismiss the Second Amended Complaint that

because their proposed commercial speech concerns a transaction that is illegal
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under federal criminal law, it must be protected. For example, Plaintiffs argued
“the products which the contraceptive manufacturer wished to advertise in Bolger v.
Youngs Drug Prods. Corp. (condoms) were not entwined with the manufacturers’
noncommercial speech to the nearly degree presented here because the use of
contraceptives was not — and cannot — be outlawed.” (Doc. 58 at 7) (citing Bolger,
463 U.S. at 67-68). This argument is contrary to law and logic. For commercial
speech to come within the protections of the First Amendment, the speech “at least
must concern lawful activity and not be misleading.” Cent. Hudson, 447 U.S. at 566.
Thus, the sales of prophylactics at issue in Bolger are entitled to more, not less,
First Amendment protection than the sale of marijuana. Even so, the Court in
Bolger held that the mailings there constituted commercial speech entitled to lesser
protection than political speech “notwithstanding the fact that they contain[ed]
discussions of important public issues such as venereal disease and family
planning.” Bolger, 463 U.S. at 67-68.

In a case with facts analogous to those here, the Ninth Circuit Court of
Appeals upheld a state statute which made it unlawful to represent that a
particular consumer good was environmentally friendly without meeting certain
requirements. Ass’n of Nat'l. Advertisers, Inc. v. Lungren, 44 F.3d 726 (9th Cir.

1994), cert. denied, 516 U.S. 812 (1995). Like Plaintiffs here, the plaintiffs in
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Lungren argued that heightened scrutiny applied to the statute because their
commercial advertisements were inseparable from their policy-oriented speech
designed to educate consumers on current environmental issues. The Ninth Circuit
rejected that argument, holding that the commercial and noncommercial speech in
Lungren were not “inextricably linked” under the Fox test, because “the district
court persuasively reasoned that a firm can editorialize about the environment,
lambast the statute or laud recycling without advertising or otherwise making
commercial representations about one of its products.” Id. at 730.

Finally, the term “Advertising” in the contested regulations is expressly
limited to marketing that is intended to induce a person to patronize a particular
retail marijuana establishment or to purchase a particular retail marijuana
product, and that “proposes a commercial transaction or otherwise constitutes
commercial speech.” 1 CCR 212-2, R 103. Simply put, if Plaintiffs can establish
that the speech in which they seek to engage is noncommercial, then the regulations
they challenge do not apply to them. See United States v. Wenger, 292 F. Supp. 2d
1296, 1305 (D. Utah 2003), affd 427 F.3d 840 (10th Cir. 2005) (rejecting argument
that for-compensation stock recommendation was entitled to heightened scrutiny
under inextricably intertwined doctrine where relevant statute “by definition can

only involve commercial speech”).
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2. First Element of the Central Hudson Test: The
Transaction is not Lawful under Federal Criminal Law.

Plaintiffs’ First Amendment claim fails the threshold element of the Central
Hudson test because commercial marijuana advertising concerns unlawful activity.
See Cent. Hudson, 447 U.S. at 562-63. The First Amendment does not protect
commercial speech regarding transactions that are illegal under either state or
federal law. See United States v. Williams, 553 U.S. 285, 297 (2008) (“Offers to
engage in illegal transactions are categorically excluded from First Amendment
protection.”). Marijuana use, possession and distribution is, and remains, illegal
under federal criminal law. See, e.g., 21 U.S.C. § 812(c) & 21 U.S.C. § 841(b)
(distribution of marijuana is a felony carrying a maximum sentence of five years
imprisonment for small quantities to life imprisonment for very large quantities).
Therefore, retailers have no cognizable First Amendment right to advertise
marijuana transactions. See Williams, 553 U.S. at 298 n.2 (“We have no doubt that
a newspaper could be forbidden to publish a want ad proposing a sale of narcotics”)
(quoting Pittsburgh Press Co. v. Pittsburgh Comm’n on Human Relations, 413 U.S.
376, 388 (1973)).

Colorado’s decriminalization and regulation of retail marijuana sales as a
matter of state law did not give rise to a First Amendment right for retailers to

advertise commercial marijuana transactions. Colorado’s amendment of its law did
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not and could not alter federal criminal law. See, e.g., Gonzales v. Raich, 545 U.S. 1
(2005) (federal government not prohibited from enforcing Controlled Substances Act
despite California statute making use of medical marijuana legal under state law.

Therefore, in order to be “lawful” an activity must comply with both state and
federal law. See, e.g., Young v. Larimer Cnty Sheriff’s Office, 2014 COA 119 § 14
(Colo. App. Sept. 11, 2014) (holding that Section 1983 does not provide a remedy for
destruction of marijuana plants because, notwithstanding Colorado’s constitutional
amendment regarding medical marijuana, federal law criminalizes possession of
marijuana and therefore plaintiff had no property right under federal law); Coats v.
Dish Network, LLC, 303 P.3d 147, 150-51 (Colo. App. 2013), cert. granted 2014 Colo.
LEXIS 40 (Colo. Jan. 27, 2014) (“[B]ecause activities conducted in Colorado,
including medical marijuana use, are subject to both state and federal law, for an
activity to be ‘lawful’ in Colorado, it must be permitted by, and not contrary to, both
state and federal law.”); accord Curry v. MillerCoors, 2013 U.S. Dist LEXIS 118730
(D. Colo. Aug 21, 2013) (Kane, J.) (following Coats and dismissing a similar

wrongful termination claim).2

2 See also Ubaldi v. SLM Corp., 852 F. Supp. 2d 1190, 1203 (N.D. Cal. 2012)(an activity is
“unlawful” under California’s unfair competition law if it “violates an underlying state or
federal statute”); Avila v. Comty Bank of Va., 143 SW.3d 1, 5 (Mo. Ct. App. 2003)(rejecting
argument that “lawful” in lending act means “lawful only under Missouri’s interest rate
laws” because the term lawful “does not imply limitation as to a particular type of law, i.e.,
federal, state, local or otherwise”).
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Similarly, United States Bankruptcy Judge Tallman recently held that, even
if the debtor’s marijuana-related activities were lawful under Colorado law, “the
Debtor’s operations constitute a continuing violation of the CSA [Controlled
Substances Act] and a federal court cannot be asked to enforce the protections of the
Bankruptcy Code in aid of a Debtor whose activities constitute a continuing federal
crime.” In re Rent-Rite Super Kegs West Ltd., 484 B.R. 799, 805 (Bankr. D. Colo.
2013). Here, marijuana sales are unlawful activity for the purpose of applying the
commercial speech doctrine under the First Amendment to the United States
Constitution, and Colorado’s marijuana laws and regulations do not change the
analysis. Indeed, Plaintiffs at least implicitly concede this point throughout their
Fifth Amended Complaint, which alleges the commercial activities at issue are
lawful under “state” and “local” law. (Doc. 89 49 6, 7, 21, and 31).

Furthermore, even under Colorado law, the sale of retail marijuana is
authorized only within the narrow confines of strictly regulated access to that
controlled substance. As referenced in the Fifth Amended Complaint itself (Doc. 89,
9 15), the text of Amendment 64 calls for extensive regulation of marijuana
retailers, including regulatory “[r]equirements to prevent the sale or diversion of
marijuana and marijuana products to persons under the age of twenty-one” and

“[r]estrictions on the advertising and display of marijuana and marijuana products.”
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Colo. Const. art. XVIIIL. § 16(5)(V) and (VIII). Amendment 64 in no way created an
unfettered First Amendment right to advertise commercial marijuana transactions
that are illegal under federal law.3

Plaintiffs have not cited, and Defendant is not aware of any case in which any

court has recognized a First Amendment right to advertise commercial transactions
that are legal under state law but illegal under federal criminal law. Plaintiffs’
First Claim for Relief should be dismissed.

III. This Court Lacks Jurisdiction Over Plaintiffs’ Second Claim
for Relief Under the Eleventh Amendment, And, In the
Alternative, Should Abstain From Exercising Its Jurisdiction
Pursuant To The Pullman Abstention Doctrine

As Plaintiffs explain, “The gravamen of Plaintiffs’ proposed Due Process

claim is that the Colorado Department of Revenue, Marijuana Enforcement

Division’s (MED) rules at issue unconstitutionally amend the Colorado

Constitution through regulation.” Doc. 59 at 7 (emphasis added).

3 In a memorandum addressing the circumstances under which federal enforcement of the
Controlled Substances Act would be a low priority with respect to marijuana, the United
States Department of Justice emphasized the importance of state implementation of a
“robust system” of regulations that “affirmatively address [federal] priorities by, for
example, implementing effective measures to prevent diversion of marijuana outside of the
regulated system and to other states, prohibiting access to marijuana by minors, and
replacing an illicit marijuana trade that funds criminal enterprises with a tightly regulated
market in which revenues are tracked and accounted for.” August 29, 2013 Memorandum
from Deputy Attorney General Cole to All United States Attorneys.
http://www.justice.gov/iso/opal/resources/3052013829132756857467.pdf (last visited
September 11, 2014).
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A. Burden of proof. The burden of establishing subject matter

jurisdiction is on Plaintiffs, as the parties asserting that federal jurisdiction exists.
Port City Props. v. Union Pac. R.R., 518 F.3d 1186, 1189 (10th Cir. 2008).

B. Elements of Plaintiffs’ Fourteenth Amendment Due Process

Claim. Plaintiffs assert that Colorado’s rules unconstitutionally “amend” the
Colorado Constitution without following the state constitutional amendment
process.

C. Elements Not Supported by the Complaint.

Generally, the Eleventh Amendment to the United States Constitution does
not permit suits against states or their officials in federal court. Pennhurst State
Sch. & Hosp. v. Halderman, 465 U.S. 89, 98 (1984). A limited exception exists when
suit is brought against a state official in her official capacity challenging the
constitutionality of the official’s conduct. Ex Parte Young, 209 U.S. 123, 159-60
(1908). The Ex Parte Young exception applies only to suits seeking prospective
injunctive relief based on an alleged violation of federal law. See Edelman v.

Jordan, 415 U.S. 651, 666-68 (1974).

Ex Parte Young does not permit federal court actions alleging violations of

state law. See Pennhurst, 465 U.S. at 106 (“[I]t is difficult to think of a greater

intrusion on state sovereignty than when a federal court instructs state officials on
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how to conform their conduct to state law.”); Johns v. Stewart, 57 F.3d 1544, 1553
(10th Cir. 1995) (in cases challenging a statute under state law, the need to promote
the supremacy of federal law, which underlies the Ex Parte Young exception, is
absent) (citing Pennhurst, 465 U.S. at 106)).

However, state statutes may create liberty interests that are entitled to the
procedural protections of the Due Process Clause of the Fourteenth Amendment.
Montero v. Meyer, 13 F.3d 1444, 1447 (10th Cir. 1994). Such procedural protections
are at issue when state law places substantive limitations on official discretion. Id.
at 1448; see also Ky. Dep’t of Corr. v. Thompson, 490 U.S. 454, 461 (1989). Only
under these circumstances, would a federal constitutional claim exist sufficient to
permit a federal court to adjudicate a suit against a state or its officials.

1. No procedural due process violation occurred, and
therefore under the Eleventh Amendment, judicial
review of the rules under Colorado’s state constitution
must be conducted by Colorado’s state courts.

Plaintiffs have made no allegation that the process for adopting the rules
violated any provision of the state Administrative Procedure Act, Colorado Revised
Statutes title 24, article 4 (“state APA”), which governs rulemaking in Colorado. To
the contrary, the Fifth Amended Complaint acknowledges that the rules at issue
here were promulgated “pursuant to the state [APA].” (Doc. 89, q 19). The state
APA both provides Coloradans with procedural due process regarding the
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promulgation of the retail marijuana advertising regulations and sets forth the
means by which to challenge the regulatory process. See Colo. Rev. Stat. § 24-4-
103(8.2)(b).4

Instead, because the Eleventh Amendment bars the front door (a claim in
federal court for violation of the Colorado Constitution), Plaintiffs seek to invoke the
jurisdiction of this court through the back door (by alleging Defendant violated the
due process clause of the United States Constitution on the grounds that the
challenged regulations constitute an “amendment” of the Colorado Constitution
without following the proper procedure for amending that constitution). That is,
Plaintiffs recognize that a direct claim that the regulations violate the Colorado
Constitution must be resolved by the state’s courts. So Plaintiffs instead claim that
a purportedly unconstitutional regulation promulgated by a state agency somehow
constitutes an “amendment” to the state constitution.

Allowing Plaintiffs to establish federal court jurisdiction in this way would
create an exception that would swallow the rule of sovereign immunity under the
Eleventh Amendment. Any plaintiff who could assert a direct claim that a statute
or regulation violated a state constitution could always instead assert an indirect

claim that the same statute or regulation somehow constituted an improper

4 Plaintiffs did not timely avail themselves of that state court process.
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“amendment” of the state constitution. That a statute or regulation is subject to
judicial review for constitutionality does not render the statute or regulation an
“amendment” to the constitution. Plaintiffs’ unusual theory is not grounded in law.

Plaintiffs’ counsel attempted an “improper amendment” claim in a case four
years ago in which they represented the Independence Institute. Based upon the
same arguments advanced here, Judge Brimmer concluded that subject matter
jurisdiction over the Independent Institute’s federal due process claim was “in
serious doubt” but left for “another day a definitive ruling® on jurisdiction.
Independence Institute v. Buescher, 2010 U.S. Dist. LEXIS 92946, at *23-25 (D.
Colo. Aug. 13, 2010).5

Plaintiffs cite no authority (nor is Defendant aware of any) that the
promulgation of state regulations — subject to public notice, comment, hearing, and
adoption under the state APA — can in any way violate a party’s right to procedural
due process. Cf. Okla. Educ. Ass’n v. Alcoholic Beverage Laws Enforcement
Comm’n, 889 F.2d 929, 936 (10th Cir. 1989) (“When the legislature passes a law

which affects a general class of persons, those persons have all received procedural

5 Judge Brimmer's August 13, 2010 order denied the Independence Institute’s motion for
preliminary injunction concluding that it had not established a likelihood of success on the
merits. In further support of that ruling, Judge Brimmer found that, “even if jurisdiction
could be established, abstention on this claim would be in order.” 2010 U.S. Dist. LEXIS at
*23-24). See Defendant's alternative argument in Section I11-C-2, below.
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due process - the legislative process.”) (quoting 1 R. Rotunda, J. Novak & J. Young,
Treatise on Constitutional Law: Substance and Procedure § 17.8 at 251 (1986)).

Although their Second Claim for Relief is cloaked in procedural due process
language regarding the purported failure to follow the process for amending the
state constitution, Plaintiffs in fact raise substantive questions of state
constitutional law. In accordance with the Eleventh Amendment, those substantive
and complex state constitutional law issues must be addressed by Colorado’s state
courts. See Defendant’s Opposition to Plaintiffs’ Motion for Leave to File Third
Amended Complaint (Doc. 65 at 15-19), incorporated in this brief.

As one example of the substantive constitutional questions at issue, Plaintiffs
allege the advertising regulations should be evaluated in the context of the “similar
to alcohol” clause of Amendment 64, the retail marijuana amendment to Colorado’s
constitution. Colo. Const. art. XVIII, § 16(1)(b)(I)-(V). But that clause applies only
to certain aspects of Colorado’s retail marijuana law, and does not relate to a
separate provision in Amendment 64 regarding advertising regulations. Colo.
Const. art. XVIII, § 16(5)(a)(VIII).

Additionally, Plaintiffs’ claim under the “freedom of speech and press”
provisions in Colorado’s constitution, Colo. Const. art. II, § 10, must be read along

with provisions of Amendment 64 mandating regulatory “[r]Jequirements to prevent
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the sale or diversion of marijuana and marijuana products to persons under the age
of twenty-one” and “[r]estrictions on the advertising and display of marijuana and
marijuana products.” See Colo. Const. art. XVIII, §§ 16(5)(a)(V) and (VIII). To
determine the constitutionality of the retail marijuana advertising regulations at
issue here will require a court to analyze the interplay between these state
constitutional provisions. This is exactly the type of state constitutional question
that should lead this Court to dismiss Plaintiffs’ Second Claim for Relief under the
Eleventh Amendment.

Adding an allegation that the promulgation of the advertising regulations
“amended” the Colorado Constitution adds nothing of substance to the analysis and
should not convert a claim for violation of the Colorado Constitution into a claim for
violation of the due process clause of the United States Constitution. Plaintiffs are
attempting to concoct a procedural due process claim for the purpose of
circumventing the Eleventh Amendment’s bar to direct challenges under the
Colorado Constitution. Plaintiffs’ Second Claim for Relief should be dismissed for
lack of subject matter jurisdiction. See Lewis v. N.M. Dept. of Health, 261 F.3d 970,
979 (10th Cir. 2001) (state’s immunity under Eleventh Amendment and Ex parte
Young is a matter of subject matter jurisdiction). Instead, any judicial review of the

rules under Colorado’s constitution must be conducted by Colorado’s courts.
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2. Alternatively, this Court should abstain from exercising
jurisdiction over Plaintiffs’ Second Claim for Relief.

Federal courts avoid answering federal constitutional questions whenever
possible. See, e.g. Del. v. Van Arsdall, 475 U.S. 673, 693 n.5 (1986); Cuesnongle, O.P.
v. Ramos, 835 F.2d 1486, 1495 (1st Cir.1987) (“federal constitutional issues should
be avoided where other grounds of decision are available”). A corollary of this
principle is that “unsettled questions of state law must be resolved before a
substantial federal constitutional question can be decided.” University of Utah v.
Shurtleff, 252 F. Supp. 2d 1264, 1284 (D. Utah 2003); see also City of Meridian v. S.
Bell Tel. and Tel. Co., 358 U.S. 639, 641 (1959) (when a state court’s “evaluation of
the validity of a statute under the state constitution may obviate any need to
consider its validity under the Federal Constitution, the federal court should hold
its hand”).

As the Supreme Court recognized in Railroad Comm’n of Tex. v. Pullman Co.,
312 U.S. 496, 500-01 (1941), state courts are best-equipped to manage the interplay
between their own statutes, constitutions, and regulations. Allowing state courts to
decide such issues, “serves the dual aims of avoiding advisory constitutional
decision making, as well as promoting the principles of comity and federalism by

avoiding needless federal intervention into local affairs.” Pustell v. Lynn Public
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Sch., 18 F.3d 50, 53 (1st Cir. 1994) (citing 17A Charles A. Wright, Arthur R. Miller
and Edward H. Cooper, Federal Practice and Procedure, § 4242 (1988)).

The Tenth Circuit has held that Pullman abstention is appropriate when:

(1) an uncertain issue of state law underlies the federal constitutional claim; (2) the
state issues are amenable to interpretation and such an interpretation obviates the
need for or substantially narrows the scope of the constitutional claim; and (3) an
incorrect decision of state law would hinder important state law policies. Kan.
Judicial Review v. Stout, 519 F.3d 1107, 1119 (10th Cir. 2008).

All of those factors are present here. Plaintiffs are challenging regulations
promulgated pursuant to new and unprecedented state constitutional and statutory
provisions. Other than one case addressing the narrow question whether the
decriminalization component Amendment 64 applies retroactively, see People v.
Russell, 2014 U.S. Dist. LEXIS 792 (Colo. App. March 13, 2014), Colorado’s
appellate courts have yet to analyze Amendment 64. Amendment 64 was passed by
the voters in November 2012 and its regulatory scheme became effective just this
year, on January 1, 2014. The state issues are amenable to interpretation, and an
incorrect interpretation of state law would indeed hinder important state interests.
Finally, resolution of those state issues would likely obviate the need for evaluation

of Plaintiffs federal constitutional claim. For example, a Colorado state court
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determination that the regulations are constitutional would eliminate the need for
this Court to decide whether those regulations constitute an illegal “amendment” of
the Colorado Constitution, in violation of due process.

The Supreme Court has required Pullman abstention where, as here, the
case in question involves unique state constitutional provisions that are not found
in the United States Constitution. In Reetz v. Bozanich 397 U.S. 82 (1970), a group
of commercial salmon fishermen raised a challenge to Alaskan fishing laws under
the Equal Protection Clause of the Fourteenth Amendment. Those laws and
implementing regulations limited certain salmon fishing licenses to specific classes
of fishermen. Id. at 84. Two unique provisions of the Alaska Constitution were
implicated: one that provided, “[w]herever occurring in their natural state, fish,
wildlife, and waters are reserved to the people for common use,” and the other, “[n]o
exclusive right or special privilege of fishery shall be created or authorized in the
natural waters of the State.” Id. The Supreme Court in Reetz held:

The Pullman doctrine was based on “the avoidance of needless
friction” between federal pronouncements and state policies. 312
U.S. at 500. The instant case is the classic case in that tradition,
for here the nub of the whole controversy may be the state
constitution. The constitutional provisions relate to fish resources,
an asset unique in its abundance in Alaska. The statute and
regulations relate to that same unique resource, the management
of which 1s a matter of great state concern. We appreciate why the

District Court felt concern over the effect of further delay on these
plaintiffs, the appellees here; but we have concluded that the first
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judicial application of these constitutional provisions should
properly be by an Alaska court.

Id. at 87 (emphasis added); accord Harris County Comm’rs v. Moore, 420 U.S. 77, 85
& n.8 (1975) (requiring abstention to enable Texas courts to construe state
constitution because challenged statute was part of “an integrated scheme of related
constitutional provisions, statutes and regulations” and resolving state
constitutional questions would define “the nature and continued vitality of the
federal constitutional claim”); Columbia Basin Apt. Ass’n. v. City of Pasco, 268 F.3d
791, 806 (9th Cir. 2001) (because ordinance implicated “a state constitutional
provision that differs significantly from the Fifth Amendment, Pullman abstention
1s particularly appropriate”); 17A Charles A. Wright, Arthur R. Miller and Edward
H. Cooper, Federal Practice and Procedure, § 4242 (1988) (“The proper line appears
to be that abstention is in order if the case may turn on the interpretation of some
specialized state constitutional provision, but not if the state provision is
substantially similar to the federal provision that is the basis of the federal
challenge.”).

The Reetz doctrine is directly applicable and controlling here. As in that case,
the nub of the controversy here revolves around two state constitutional provisions
— Amendment 64, governing marijuana regulation under state law, and the
“freedom of speech and press” provisions in Colorado’s constitution, Colo. Const. art.
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II, § 10. Standing alone, both provisions are unique under Colorado law; reading
the provisions in concert clearly raises issues that should be resolved by the
Colorado courts.

First, Plaintiffs themselves claim that the Colorado Constitution provides
broader protection for freedom of speech than does the First Amendment to the
United States Constitution. (Doc. 59 at 7). If that is the case, it is for the Colorado
courts to determine the ways in which the provisions differ. Second, the other
clause on which Plaintiffs rely, a provision in Amendment 64, (see Doc 59 at 7) is
unique to Colorado’s constitution: it makes the distribution and possession of retail
marijuana legal as a matter of state law, but only under tightly regulated
conditions, including rules restricting advertising and rules to prevent the sale or
diversion of marijuana to minors under the age of 21. Colo. Const. art. XVIII, §
16(1). The meaning and intent of Amendment 64 and how it interrelates with the
free speech clause of the Colorado Constitution raise unsettled questions that
should be resolved by Colorado’s state courts. See Shurtleff, 252 F. Supp. 2d at 1284
(abstention appropriate “because the state court would be able to decide unsettled
questions of law that are of unique local concern, thereby permitting the federal

court to avoid needless friction with state policies”).
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CONCLUSION

For the reasons explained above, this Court should dismiss this action in its

entirety for lack of subject matter jurisdiction because Plaintiffs lack standing.

Additionally, this Court should dismiss the First Claim for Relief for failure to state

a claim and the Second Claim for Relief for lack of subject matter jurisdiction under

the Eleventh Amendment or, alternatively, should abstain from exercising

jurisdiction over that claim pursuant to the Pullman abstention doctrine.

September 18, 2014.

s/ Claudia Brett Goldin
Claudia Brett Goldin
First Assistant Attorney General

s/ Scott R. Bauer
Scott R. Bauer
Assistant Attorney General

General Tax and Enforcement Unit
Revenue and Utilities Section

Colorado Department of Law

Ralph L. Carr Colorado Judicial Center
1300 Broadway, 8th Floor

Denver, CO 80203

720-508-6000
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TEXT:
[*79]

I. Introduction

Around the country, there is a resurgence in the old debate over marijuana. n1 Proponents of marijuana use who are
unsatisfied with the federal government's response have shifted the debate to the state level. n2 Their efforts have
produced mixed results so far. n3 In allowing for medical marijuana use, California has created a major industry within
the state. n4 This industry has drawn the ire of the federal government, creating a constitutional challenge. n5 Not to be
outdone, Washington and Colorado made their own national headlines. né Both states became the first in the country to
legalize marijuana for recreational use. n7 However, Colorado has been unique in its approach. n8 The referendum that
residents passed did not have much regulation for dispensaries. n9 Instead, regulation was left up to state agencies to
sort out. n10

Colorado has run into the interesting question of how and where to allow dispensaries for marijuana use. For the
answer, the state is not the only participant. n11 Local municipalities have great latitude in regulating [*80] distributors
through the use of zoning. n12 Municipalities in other states sought to regulate marijuana distributors through new
zoning initiatives limiting the location and operation of dispensaries. n13 Among the proposed zoning rules, Seattle
seeks to limit marijuana farms to industrial areas while Franklin County, Massachusetts is zoning its dispensaries in the
same areas as its adult stores. n14 Dispensaries have also been restricted based on their proximity to other uses, such as
schools or churches. n15 These restrictions apply even if they want to operate in an area normally zoned for commercial
use. n16 Some municipalities have effectively banned dispensaries from their towns and cities by not providing for
them in their zoning plan. n17





These municipal zoning restrictions are being met with opposition from a number of groups nationwide. n18 Many
in the business community claim that such restrictive zoning, such as Seattle's, will drive up rent prices as marijuana
farms compete for such limited space. n19 Dispensary owners argue such tight restriction on where they can operate is
bad for their business and forces them into "green zones," where they are in direct competition with one another. n20
Municipalities throughout Colorado will be forced to choose between providing the sale of a product with health
benefits and protecting their citizens. n21 This situation creates a novel zoning problem for municipalities as they are
forced to balance the opinions of their residents with laws of the state. Ultimately, the restrictive zoning practices of
municipalities negatively impacts other properties in restricted zones, since social stigmas and saturated competition
drive customers away and fail to promote legitimate marijuana businesses.

[*81]
I1. Background

All state laws regarding illicit substances are subordinate to federal laws due to the supremacy clause of the
Constitution. n22 The basis of modern federal marijuana regulation comes from the Controlled Substances Act (CSA).
n23 Manufacturing and distribution of a substance depends on the schedule of the substance. n24 Marijuana is classified
as a schedule one drug, which makes it illegal to possess or sell. n25 States have emulated the CSA when enacting drug
legislation of their own. n26

Modern zoning finds its basis in the power granted by the State Zoning Enabling Act (SZEA). n27 The act was first
developed by the federal government for the purpose of standardizing zoning among the individual states. n28 SZEA
requires adopting states to establish zoning or planning commissions and set forth a zoning code and comprehensive
plan. n29

Colorado's recently adopted law does not seem to have the legal complexities of the laws of other states. n30
Colorado's law allows for private use of marijuana, provided residents possess no more than one ounce. n31 Individuals
must be twenty-one and older in order to buy, sell, or possess marijuana. n32 The law also removes criminal penalties
for transfers of one ounce or less where there is no remuneration. n33 Additionally, Colorado's law sets forth several
factors to be considered by the state when an individual or business is applying for a license to dispense marijuana. n34
The law gave the power to regulate dispensaries to the Department of Revenue, which released its regulations handbook
onJuly 1, 2013. n35

The department's regulations do not directly regulate the zoning of a dispensary. n36 Rather, the department only
regulates the access that owners can give the public, and the signage that must be posted. n37 [*82] Regulations state a
dispensary can have both retail and growing use so long as they are separated. n38 Owners are also forbidden from
allowing anyone under the age of twenty-one into the store and signage indicating this must be posted. n39 The only
land use and zoning restriction for dispensaries is the requirement that the state and local municipality first approve all
material changes to the building. n40 Material changes can include changing the physical size of the building or adding
additional sales or display counters within the store. n41 In the end, nearly all zoning decisions are left to the
municipality to decide upon. n42

I11. Analysis
A. The Narrowing of Restrictions on Zoning for Dispensaries Will Negatively Affect Property Values

i. Property Values in Neighborhoods Where Dispensaries are Concentrated Will Likely Decrease

Municipalities often regulate the presence of businesses they find objectionable based on their secondary effects. n43
This is often seen with adult businesses. n44 Regulation of dispensaries up until this point generally mirrored the
regulation of adult establishments. n45 Such regulations have included tying the use to industrial zones, providing for
setback limits from schools and churches, and regulating the number of establishments within a given zone. n46 For
many, this was the only way to both allow the businesses to operate and deal with the legal and moral conflicts such an
establishment would generate. n47

Seattle's zoning regarding adult businesses and dispensaries is a great example of this similarity. n48 Seattle
requires strip clubs to be at least eight hundred feet away from schools or anywhere children might congregate and at
least six hundred feet away from other adult [*83] establishments. n49 Zoning requirements have restricted adult uses
to industrial zones and general commercial areas. n50 Zoning requirements have also required that dispensaries,
primarily zoned for industrial areas, be located at least one thousand feet away from any school or place where children





routinely congregate. n51 Adult bookstores and dispensaries face the same zoning restrictions due to the social stigmas
surrounding them. n52 Thus, their existence is likely to have similar effects on property values. n53

While there is no definitive data on the effect of marijuana dispensaries on property values, one can look to the
effects of adult bookstores on property values to provide such insights. n54 Studies show a direct correlation between
the presence of adult establishments and the appraised value of a property. n55 In one study, researchers found that real
estate appraisers decreased the value of a home within five hundred feet of an adult establishment at least 90% of the
time. n56 Likewise, it found property values would decrease for a shopping center a minimum of 64% of the time. n57
These numbers are based only on the presence of one business. n58 The study also measured the impact of the multiple
establishments additionally on a property's value. n59 It found that 80% of the time, the presence of multiple
establishments additionally decreased a single family home's property value. n60 For shopping centers, property value
was likely to decline 61% of the time with additional establishments nearby. n61 The study also analyzed the distances
which adult businesses would have to be so properties would be comfortable with their presence. n62 The study found
that property appraisers would be comfortable with adult businesses being more than half a mile away from them
without there being an impact on property values. n63

[*84] The results point to the finding that the presence of such establishments negatively impacts property values.
né4 Property values also seem to get worse as additional establishments appear near a given property. n65 Applying the
logic of this study would mean marijuana stores are likely to cause property values to decline in surrounding areas. n66
Municipalities seem to be responding in a proactive manner by restricting the zoning of such stores to areas where
property values are unlikely to be affected. n67

ii. Property Values in Industrial Neighborhoods Are Likely to Increase

To deal with the negative effects on property values, municipalities will often zone adult stores in industrial zones. n68
The same has been done with marijuana dispensaries. n69 As a compromise, many municipalities have zoned marijuana
dispensaries in industrial areas. n70 Some municipalities have tried to distinguish between retail shops and growing
operations by zoning cultivation of marijuana to industrial areas and retail shops to more local zones, like light
industrial zones. n71 Light industrial areas account for uses that are different than heavy industry, which creates a
supply and demand issue for both areas. n72 Often, the presence of dispensaries is even further restricted within
industrial light zones to certain building types. n73

One example of the potential supply and demand issue is the city of Seattle. Seattle has zoned one type of use
within its light industrial district, which accounts for 46% of the available space. n74 However, each cultivation use
could be up to 30,000 square feet, or about three quarters of an acre. n75 Seattle's industrial sections make up a total of
12% of the land area. n76 Thus, marijuana farms will only have access to approximately 6% of the total land in the city,
and even less if retailers are restricted to these zones as well. n77 Given the demand for marijuana [*85] and the lack
of space for dispensaries, prices for land within these areas will be at a premium as cultivators fight for the space to
farm. n78 Additionally, marijuana prices will be at a premium as supplies will be lower than demand. n79

With many Colorado municipalities zoning themselves in the same manner as Seattle, they can expect similar
problems. n80 Building space will be at a premium for cultivators as they fight for the few areas in a city where they
can legally operate. n81 The situation is further complicated by the fact that both retailers and farmers are often zoned in
the same areas. n82 While it is possible for a distributor to get both a cultivation and retail license, it is unlikely that
every property will be able to do so. n83 It is also unlikely that every retailer would be able to single-handily meet their
own demand. n84 This only means one thing: that industrial property prices will go up as entrepreneurs in the marijuana
business want a place to set up shop. n85

B. Narrowing Regulations Placed On Dispensaries Will Make It Hard For Them to Operate and Will Lead to a Rise
in Prices

i. Dispensaries in "Green Zones" Will Have Difficulty Operating and Competing

So far, the trend has been to zone away dispensaries by restricting them to industrial areas. n86 In effect, this has
created "green zones" within municipalities. Such zoning can lead to unhealthy competition amongst businesses,
causing them to fail. n87 In some municipalities, there are so many business locations of a given type that they are
directly competing with one another. n88 Starbucks is a great example of a business competing with itself - the Seattle
coffee chain is mocked for being on every corner. n89 Its business strategy and the problems it has faced are somewhat
indicative of what marijuana dispensaries can expect to undergo. n90 Dispensaries will have a hard time competing
[*86] against one another when consumers will have a ready choice among all the establishments in the area. n91





Unlike Starbucks, dispensaries are not capable of expanding their market presence by adding new products. n92
They act as a specialty store, offering only one product to their customers. n93 Forcing dispensaries into direct
competition with one another in a restricted zone will only hurt them and cause them to fail. n94 Dispensaries zoned in
green zones will only survive by cannibalizing one another, leaving only a fraction of the market remaining. n95 That
fraction remaining will likely increase prices due to a lack of competition. n96 An increase in prices may in fact drive
away consumers from legitimate retailers in favor of illegal sources. n97 These sources will be outside both state
regulation and taxation and municipal zoning controls. n98

ii. Zoning Restrictions Will Make Legal Dispensaries an Easy Target for Federal Law Enforcement

Marijuana dispensaries throughout the country continue to be the target of federal action. n99 The attorney general's
recent decision to restrain federal authorities from prosecuting legally operating dispensaries does not prevent them
from prosecuting dispensaries in the future. n100 It is still the view of the federal government that state-run [*87]
marijuana dispensaries are illegal and against the CSA. n101 Thus, federal agencies believe it is within their purview to
shut down dispensaries. n102

CSA enforcement actions will increase if federal authorities resume prosecution of dispensaries. n103 Authorities
will have unprecedented ease in identifying and acting against dispensaries. n104 Narrow zoning restrictions will but
point to the areas of a municipality in which dispensaries are located. n105 From there, it is simply a matter of
subpoenaing information related to state registries in order to carry out large enforcement actions. n106 In Seattle,
targeted raids in certain sections of the city yielded huge results for the federal government while dealing a crippling
blow to dispensaries. n107 California neighborhoods operating dispensaries have been the target of federal raids for
years as authorities have sought to disrupt their operations. n108

In contrast, municipalities where there has been less zoning oversight have proven to be more difficult for federal
officials to shut down. n109 In these cities, the industry continues to operate legally under state law without worrying
about one well-placed federal raid destroying it all. n110 Los Angeles is a good example of this practice. For years, Los
Angeles had no additional zoning requirements for medical marijuana dispensaries. n111 Roughly 750 dispensaries had
opened in retail zones all over the city because of the lack of restriction and strength of the market. n112 Federal
officials admitted that because of the number and variety of locations, they could not keep up with enforcement. n113
As federal agents targeted one dispensary, another [*88] opened to meet the market demand. n114 In each instance,
local officials continued to control their operations and presence while collecting taxes on their sales. n115

Overall, the narrowing of zoning restrictions will make it more difficult for dispensaries to operate as they will
become easy targets. n116 Federal authorities will know where to look based on the specific zoning laws of a
municipality. n117 In turn, municipalities will lose viable businesses as their local industries are dismantled. n118

IV. Conclusion

There will always be businesses that people find objectionable. Ultimately, it is in the best interests of a municipality to
have less restrictive zoning. n119 Such zoning practices lessen the impact on property values by spreading dispensaries
evenly throughout a municipality. n120 It will also allow the market to properly thrive and meet customer demand.
n121 Finally, it will become harder for federal authorities to shut down dispensaries and interfere with the local
economy. n122 This way, the voter's wishes can truly be honored. n123
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City of Trinidad sued over marijuana zoning

reversal

Oct 17,2014 11:42 PM by Andy Koen

TRINIDAD - The City of Trinidad is being sued by a group of business owners for reversing
the denial of zoning to a man who applied for a medical marijuana license, even though he
plans to do business at the building in question.

City Council made the decision overturning the zoning denial after the man appealed the
decision given by the Planning and Zoning Commission.

The plaintiffs are a group of business owners and a homeowner who lives near the
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proposed site in a building currently occupied by Phil Long Toyota.

"There is only one way in and there is only one way out," explained William Phillips who
owns the Big O Tire on Toupal Drive. "If there's going to be increased traffic, | think there's
going to be some safety concern about how do the police get in there if there's some issue,
how does the fire department get in there if there's some issue." Phillips said.

His attorney Dennis Malone, Esq. points out that a traffic study wasn't completed and that
the plumbing may not be adequate for a large scale grow operation.

"There's going to be additional volume of who knows what into the septic system, and it is a
septic system, it's not a sewer system," Malone said.

Trinidad City Attorney Les Downs points out the property met the City's zoning
requirements for marijuana business licensees. He thinks the zoning commission over
stepped its bounds.

"City council acted appropriately when they reversed it because the planning and zoning
commission acted erroneously when they denied the conditional use permit," Downs said.

The plaintiffs biggest complaint is how the city council treated people who came to
appellate hearing. A public meeting notice was printed in the newspaper and public
comment was invited. But when the business owners showed up to voice their concerns,
they were prevented from speaking out.

"When we see how the city responds at a hearing where they won't let the citizens talk,
they were scolded, where we believe that the appeal is a sham."

City Attorney Downs said it was mistake to say public comment would be allowed in the

newspaper posting because the council's only duty as the zoning board of appeals was to
review the denial.

"City council was sitting as the appeal body and hearing the appeal from planning and
zoning, their whole focus is on whether or not planning and zoning committed a mistake,"

Malone, the attorney suing the city, still thinks a judge needs to hear the case even though
the marijuana business owner has chosen to open at a different location.

"We simply want someone outside of the city to take a look at what's happened," he said.

The plaintiffs are not asking for damages, just attorney's fees. A second marijuana
business has since applied for zoning at the same location and also been denied.
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Home

Warehouse Leasing Commercial Sales

Current Market Opportunities
Recently completed transactions:
6,000 sf existing grow facility sold for $600k
5,000 sf OPC compliant warehouse for leased at $15- sf, nnn
20,000 sf warehouse sold for $2M
40,000 sf warehouse sold for $3M

Pricing for legally zoned property in Denver is at a premium right now. If you
are interested in purchasing a property please call for a confidential discussion.
Proof of available funds and an exclusive representation agreement required.

Buyers and Tenants are Seeking Properties
> Warehouse Space Needed <

Need more grow space? Call us with your needs and we'll keep you
updated on new properties when they become available.

Selling your dispensary? We have interested buyers.

Click here for an update on the City of Aurora regulations

The Best Opportunity Right Now Is:

Currently, a very strong opportunity is to buy legally zoned land in the City of Denver and
build out a warehouse. The rental rates can exceed $15- psf, nnn for a properly built out

facility, up to 80,000 sq. ft. (really) The investor that can fund this project should earn a very

strong ROI.

As a landlord, you have no licensing or compliance requirements. All licensing and compliance

is through the tenant and their entity.

Denver's Expert 420 Realty Broker, As Seen On:

Denver Zoning Dept

Also, just in the early planning stages, the Mary Jane Motel Project offers a great partnership
opportunity. We are still working through the zoning and legal issues for this unique, branded
project and will post updates here as they develop.

http://www.420realtybroker.com/commercial.html

MJ Business Brokerage Contacts

Know the Laws:

Marijuana Enforcement Division

Retail Marijuana Code

Retail License Application

Medical Marijuana Code

City of Denver Regulations

Commercial Zoning, Denver

Zoning Codes, Denver

Denver Fire Dept Guidelines

Extraction Guidelines, Denver

Denver Licensin
Training Seminars

We can connect you with local
attorneys that specialize in these
transactions and in keeping you
fully compliant.

Remember, It's STILL illegal under
federal laws - for now....

(303) 791 - 7817

10/22/2014 12:03 PM
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High on Marijuana Insurance

Specialty brokers looking to get insurers hooked on emerging industry

The legal marijuana industry in the United States is experiencing tremendous growth.

Legal cannabis markets in the United States are expected to grow 700 percent over the next five years, according to an industry report titled,
“The State of Legal Marijuana Markets 2nd Edition,” published by The ArcView Group.

The report values the U.S. legal marijuana market, which comprises all states that have active and open sales of cannabis to people legally
allowed to possess it under state law, at $1.53 billion. The national market is projected to grow 68 percent to $2.57 billion by the end of 2014.

The five-year national market potential is $10.2 billion, according to ArcView. Gains will stem from increased demand in existing state markets,
as well as from new state markets coming online within a five-year horizon,

As individual states try to determine where they stand on the legalization of medical and recreational marijuana use, insurers are also evaluating
this segment and what coverages — if any — they are prepared to offer to the businesses selling and growing medical or recreational cannabis
products.

Those who specialize in this class say agents and brokers shouldn’t be deterred by the stigma that goes along with it; instead they should learn
about the segment’s needs so they can take advantage of growing business opportunities.

The legalization of marijuana for recreational use in both Colorado and Washington has led to a slew of new business ventures in both states.
The Associated Press reported in December 2013 that the state of Washington received nearly 1,700 business applications between when the
license application window opened on Nov. 13, 2013, and mid-December for those looking to grow, process or sell cannabis under the new
recreational marijuana law.
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Marijuana sales in Colorado totaled $15.3 million for the first five months of the year, according to the Colorado Department of Revenue, and
the Denver Post reported the state has seen record tourism numbers so far in 2014,

Whether they are a grower, dispensary owner, supplier or processor, marijuana entities looking to sell to the public are now businesses that need
insurance, says Ed Kuhn, president of Creative Edge Nutrition (CEN) and the newly formed Wellness Medical Protection Group/Liability
Insurance Solutions.

“These business owners need help figuring out issues like: Where can I set up a dispensary? What are the state regulations? What is my
workers’ comp liability? And what are the liabilities that other businesses have like theft, fire, business interruption, etc. They have unique
issues and those need to be seen and be addressed,” he says. “They have a lot of investment dollars going into this industry and they are
concerned about what happens to their investment dollars if they are shut down or don’t obey state regulations.”

Insurance coverage requirements can include and are not limited to: workers’ compensation, business interruption, theft, products liability, cargo
insurance, BOP coverage, equipment breakdown, and cyber liability — particularly for those medical marijuana dispensaries that store patients’
personal information.

There is also opportunity for agents beyond the marijuana-related businesses themselves because they work with vendors that welcome the
expertise an agent that specializes in the marijuana industry can offer, says Mike Aberle, vice president of sales and marketing for Next Wave
Insurance Services, the program administrator for the marijuana-focused entity MMD Insurance.

“It is a brilliant marketing campaign. Most of these people also have businesses outside cannabis and they made money before this,” says
Aberle. “The agent, by promoting that they do this segment, can also get other policies from those working with the [marijuana entity] but have
nothing to do with cannabis except for how they work with the operations.”

Aberle says MMD’s core program started with indoor/outdoor cultivators and retailers and has since grown to cover the businesses that work
with them like construction, security and supply companies.

“These ancillary businesses can help you feed your company based on a single classification, which is cannabis. And if you are an agency that
relies on referrals, then hopefully those people will turn around and refer you to other industry business owners too,” he says.

Cannarisk, a division of BIM Agency, a Washington-based construction insurance brokerage, is the result of agent Matt Gunther’s figuring that
as the marijuana industry became more accepted, the businesses that sell products would need insurance.

“I 'am 36 years old and [ felt like insurance was an old man’s game, particularly on the commercial side. | realized as recreational goes
legitimate, just like in construction, it will be required to have insurance,” says Gunther. “This is unprecedented and unchartered territory and
nobody knows what the risks are ahead of us. It makes sense for state and local governments to require liability insurance to protect the public.”

Cannarisk launched in Washington state in early 2014 around the time producers, growers and retailers were getting licensed. It is focused on
serving medical and recreational marijuana-related businesses in the state. Gunther says being located in the state has proven to be a big
advantage.

“We are trying to establish ourselves as a local face that understands the business and provides the needed services. We also provide additional
value because we can be a wholesale access point for retail agents too,” he says.
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Gunther says right now they are just targeting the recreational facilities that must carry insurance, not the medical facilities because insurance is
optional for them. He has found that many medical facilities don’t want to pay the cost even though premiums are low for the medical
dispensaries.

Recreational growers, however, are required to disclose their growing locations by Washington state law, which Gunther says his agency has
been able to use to its advantage.

“We can convey to the growers that their locations are public information and people know where you are growing your product. Now you
really have an exposure,” he says.

Creative Edge Nutrition sees opportunity on the medical side. The health, wellness and alternative treatments company entered into a joint
venture with RXNB Inc. in June to offer marijuana liability insurance in North America through The Wellness Medical Protection Group
(WMPG).

Kuhn heads the new venture, which offers medicinal marijuana coverage for the grow and harvest of product, extracts, facilities, landlords,
dispensaries and the medicinal prescriber. Coverage is available through Lloyd’s of London. He says WMPG’s coverage is available through its
CANNAPROTECT program for all medical marijuana-related areas, including anti-aging and aesthetic treatments, cash-based practices, and
alternative treatment facilities.

WMPG will be mainly focused on medical cannabis practices but will also cover recreational facilities in Washington and Colorado.

“We think there will always be two segments of the market — the prescription-quality marijuana that is only available through the medical side,
and recreational that isn’t used for ailments,” says Kuhn.

Carrier Reaction

Not surprisingly, Kuhn says insurance markets are currently more comfortable with covering the medical side because it is a more established
industry with more controls in place. He says he has heard from carriers that will not work with recreational facilities at this time.

“Carriers are spooked by the lack of a federal position and if they have big limits exposed and something happens in Washington or Colorado, it
could be huge for them,” he says. “Markets feel more comfortable with medical marijuana because it is dispensed through a physician.”

Cannarisk’s Gunther says he didn’t expect there to be much competition from other agencies because of the exposures, which has so far turned
out to be true. He says the reaction from the rest of the industry toward this segment — particularly carriers — has been skeptical and prudent. He
said they are working with a “limited number of carriers,” with three main ones really willing to insure the risk.

“There are a few on the outskirts looking in. They are being very cautious, as they should be, because how do you measure the risk?” he says.
“But these [business owners] are professionals. There is a misconception from people in other states that these are all stoners starting a business,
and that is not the case at all. These are professionals who are extremely educated and they are opening up with the desire to work with a local
broker.”

MMD’s Aberle says it is customary for states to start with legalizing medical marijuana before they will look at the recreational side. These
frequent changes and unknowns in the industry are a put-off to carriers, he says. Lloyd’s has been the only carrier Aberle has found that will be
flexible in adjusting the coverage and limit options on a needed basis.

“If | were to request as many changes as | have made in a given year with another carrier, they would have dropped the program. This industry
has so many changes and needs all the time that you have to be consistently moving forward,” he says.

MMD has also received requests from states, counties, cities, and policy departments for its loss guidelines and has lent its expertise to answer
questions about the role insurance will play in the development of a legitimate marijuana industry. As state government or regulatory agencies
set certain insurance standards, Aberle says the industry will play a big part. However, carriers’ leeriness in offering the required limits or
coverages can make it difficult for the marijuana industry to move forward.

“We will continue to work with these people to help carve out a proper industry. ... We have had to do a lot of work in the insurance industry
and show a lot of data to say this is a viable business and you will be profitable writing,” he says. “We have also had to work with cities and
states to show them that certain insurance options are just not available because there is no carrier willing to do it.”

Products completed or products liability coverage is an area that makes carriers nervous, says Aberle, and it is also a coverage that is required of
all recreational operations in both Washington and Colorado.

MMD launched the coverage for recreational facilities on a claims-made form in January, though it always offered the coverage for medicinal
facilities on an occurrence form. Aberle says carriers were more comfortable offering the coverage on a claims-made basis for the marijuana
industry.

Aberle is encouraged by the movement he’s seen from other carriers that haven’t written this class in the past, but for now they are mostly
“window shopping.”
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“They want to know about it because it sounds cool and the industry loves to talk about it and know more and that’s a great thing,” he says. “For
us, it is has gone from ‘can we even mention we are writing it?” to ‘we love telling everyone about it.” The carriers still won’t write the business,
but they love hearing about it.”

Editor’s Note: The marijuana products and facilities in this article were photographed at Top Shelf Cannabis in Bellingham, Wash.
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Medical Marijuana in Colorado

You can probably remember a time when marijuana wasn't legal, however many people still
found a way to get their hands on it. Typically, it was something done in the backseat of a carin a
deserted area where you may not get caught but those scenes are long becoming a thing of the
past. More states are legalizing the use of marijuana for medical use and you can currently (and
legally) use medical marijuana in Colorado. Of course, there are still stipulations on how and
when you can use it, however we will cover such qualifiers below.

There are an increasing number of Colorado dispensaries opening up with some regulations of
course:

» They are required to be licensed by the State of Colorado.
u Dispensaries in Colorado will only be allowed to sell marijuana and marijuana accessories
and nothing beyond that.

One regulation that was recently amended in the bill, was that medical marijuana dispensaries in
Colorado should set limits on how much they can grow commercially. The new changes state that
they can set limits, however this not a requirement. This may or may not be a good thing
depending on where your business sits in the growing market.

As of late, the bill hasn't been officially passed, however it does have some supporters. There
could be other changes to take place should dispensaries in Denver be allowed to set up shop.

= 15 percent excise tax and a 10 percent sales tax placed on recreational and medicinal
marijuana.

» Limited amounts that can be grown. While it's amended that this doesn't have to happen, it
is being highly recommended that it does from the Revenue Department in Colorado.

If you're trying to find medical marijuana dispensaries in Colorado, all you have to do is plug in
some keywords into Google and find a map of locations with addresses that carry it. There are
many physicians in Colorado who are supportive of this change to legistature and back it fully.
They claim the benefits outweigh the negatives.

So, what does legalized marijuana use in Colorado for medical purses mean for the you?

u How much marijuana can you legally posses in the state? Adults 21 and older can have up to
an ounce at any given time and can grow six plants.

u If an individual posses more than one ounce, they can still be penalized unless of course
they have a medical basis for possessing the marijuana.

= Canyou purchase from a dispensary for recreational use? No. You can only have access to it
for medical reasons.

However, just because you can't obtain it from a dispensary doesn't mean you can't grow up to
six plants in a private location per individual 21 and older. There are, of course, stipulations
about this as well.

Page 1 of 2
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Insurance For Medical Marijuana Physiclans Colorado

If you are a physician in Colorado and considering prescribing marijuana or are already doing so,
you should consider procuring insurance for medical marijuana.

These companies work with:

w Dispensaries.

m Growers

Manufacturers who infuse products with marijuana.
Physicians.

While it is allowed in the state of Colorado it's still a federal offense. You could drive yourself
crazy with all of the stipulations and political aspects but if you're considering it, you should make
sure you are following Colorado state law and know what could happen if you don't!

Where To Go For Information:

» Check the Internet for current information about what's legal and what isn't.

= Read up on information in local newspapers. This is a topic that's being followed rather
closely, so chances are you'll read about it somewhere.

» Check medical marijuana dispensaries in Colorado. If you don't have a medical need they
won't sell to you, however they may be able to provide you with detailed information about
what's allowed and what isn't.

If you're considering dispensing, prescribing or selling marijuana in Colorado, make sure you
have adequate insurance, as this will help to protect you in the eventuality of any number of
unforeseen events that may arise.
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Just as with many hot-topic issues, marijuana is

fighting up the airwaves with medical news
reports, political viewpoints, state legalization,
elc., as cannabis makes its way into the
mainstream on several fronts. In fact, a recent
Gallup poll shows that 58% of Americans think
the drug should be legalized, representing a 10-
percentage-point jump in just one year. Many
see the prohibition of marijuana as a waste of
billions of dollars. 's estimated that $7.6 billion
is spent annually by state and local justice systems on marijuana arrests, according to advocacy
group NORML. The takeaway for many Americans is that instead of spending this money on
enforcement, the government could spend it elsewhere and tax marijuana to reap even more for
its coffers.
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Moreover, although a few states legalizing marijuana won't eliminate the flow of the drug from
Mexico. Beau Kilmer, co-director of the RAND Drug Policy Research Center, says thal a change
in policy from the federal government would be a game changer. “Our research suggests that
legalizing commercial marijuana production at the national level could drive out most of the
marijuana imported from Mexico,” he wrote in an op-ed piece in the New York Times.

Regardiess of how you feel about the use and/or legalization of pot, the fact is that this emerging
industry seems to be poised to provide additional revenue on several fronts for those who are
ahead of the game, including players in the insurance industry. Firms are offering insurance
policies to marijuana growers, manufacturers and dispensaries in the states where cannabis is
legal.

A Look At Medical Marijuana
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Although the federal government considers marijuana to
be a Schedule | substance, which can be prosecuted
under the law if grown, distributed or in one’s possession
regardless of state laws, medical marijuana is now legal in
the District of Colombia and 20 states — with more states
considering a move to do the same. Alaska, Arizona,
California, Colorado, Connecticut, Delaware, Hawail,
liiinois, Main, Massachusetts, WMichigan, Montana,
Nevada, New Hampshire, New Jersey, New Mexico, Oregon, Rhode Island, Vermont, and
Washington all have legalized the use of medical marijuana. Eighteen of the 20 states require
proof of residency to be considered a qualifying patient for medical marijuana use. Oregon has
announced that it will accept out-of-state applications, and the lilinois law doesn't appear to have
a residency requirement, but it is unknown whether its program rules will address this matter.
Furthermore, 15 of the 20 states aliow home cultivation by patients or their caregivers with some
caveats in place depending on the state.

With the legalization of medical marijuana in these states, Americans can walk into a dispensary
(storefront) and purchase pot for a variety of ailments. Recent studies and anecdotal stories have
provided hope that marijuana, or some components of the plant, may have diverse applications,
such as treating cancer, HIV and Alzheimer's disease. But there are obstacles for scientists to
conduct research on the effects and potential benefits of the drug. This is due to the fact that the
federal government itself has a virtual monopoly on growing and cultivating marijuana for
scientific research, and for others to get their hands on the drug requires three separate leveis of
approval. In fact, in a recent program on CNN, “Weed2: Cannabis Madness”, Dr. Sanjay Gupta
looked at the politics of pot, including how some families are traveling to states where medical
marijuana is legal to treat their children. He met with more than 100 families who have all left
jobs, homes, friends and family behind to move to Colorado to get the medicine that relieves
their suffering.

Colorado and Washington State Ahead of the Curve, More States Eyeing Legislation

Colorado took the legalization of cannabis beyond just medical marijuana use, and became the
first state to legalize pot in 2012 for adults 21 and oider, with the commercial sale of marijuana
beginning this past January. Under state law, Colorado residents may legally buy up to one
ounce of marijuana in a transaction. which sells for an average of $65 per aunce. Tourists can
purchase up to one-fourth of an ounce.

In recently released revenue numbers on the fledgiing , - Lo

. . Colorado’s administration, in
commercial business, the Colorado State Department of g3t estimates that combined
Revenue indicated that $14.02 million worth of recreational pot wholesale and retail sales will
was sold for the month of January from 59 businesses, with the eventually bring in more than
’ e o ) $600 mitlion a year, with $134
state collecting roughly $2.01 million in taxes. Including licensing .o i1 taxes.
fees and taxes from Colorado's pre-existing medical marijuana
industry, the state collected about $3.5 million from the marijuana industry in January. This isn't a
windfall by any means but, by comparison, Colorado made about $2.7 million in liquor excise
taxes in January of last year. What's more, Colorado’s pot sales could grow dramatically in future
months as new stores open and marijuana sellers pay more wholesale taxes. Marijuana seliers
were allowed a one-time tax-free transfer of medical pot inventory to the recreational market. a
caveat that depressed January wholesale tax results. Colorado’s administiration, in fact,
estimates that combined wholesale and retail sales will eventually bring in more than $600
million a year. with $134 million in taxes.

Washington State legalized the commercial sale of pot in December 2012. The state is now
beginning to issue licenses for producing, processing and selling cannabis, as they sift through
about 7,000 applications.

At least 14 states, including Florida, where an initiative has already qualified for the ballot, are
considering new medical marijuana laws this year, according to the Marijuana Project which
supports legalization, and 12 siates and the District of Columbia are contemplating
decriminalization, in which the drug remains illegal, but the penalties are softened or reduced to
fines.

Commercial Insurance for the Marijjuana Supply Chain
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While the federal government, states and the public
grapple with the issues around the legalization of
marijuana - whether for medical use and/or
recreational use -~ the business of growing,
manufacturing and selling is taking place in some form
or another where pot is legal. Just as with any type of
business, insurance protection is required. There are
several companies providing insurance coverages in
the states where medical marijuana is legal. They
provide liability and property insurance, including theft and business interruption. Some also offer
product liability should someone become ill from the product and transportation coverage for
those delivering product throughout the distribution chain. Workers compensation is also needed,
with workers doing manual labor, such as in trimming, because of their vulnerability to carpal
tunnel syndrome.

One firm that entered into this niche industry early is Professional Program Insurance
Brokerage (PPIB), which is one of our ProgramBusiness.com storefronts. We spoke to Susan
Preston, president of PPIB three years ago about the firm's insurance program for Medical
Marijuana Dispensaries (MMDs). Located in Novato, California. PPIB provides coverage for
many aspects of the medical marijuana industry including: dispensaries, growers, lounges,
indoor crops, finished stock, co-ops. hydroponic stores, edible manufacturers, and testing
laboratories.

For both dispensaries and indoor crop growers, PPIB provides property and liability insurance.
Included in the program is theft of inventory, stock, and equipment. There is also a property
enhancement that includes equipment breakdown, money & securities, accounts receivable, and
valuable papers. PPIB aiso offer general liability for the facility and iiabilty coverage for
landlords. Optional coverages include: governmental actions reimbursement (which provides
reimbursement for legal costs due to raids performed by a state government); transportation of
marijuana (for goods stolen or damaged) from the grower to dispensary or the dispensary to
patient; and products liability for edible manufacturers or people who are making their own
brownies, chocolates, and other edibles with cannabis in them.

In addition, with so much buzz surrounding the trend towards legalizing pot, recent articles in the
Wall Street Journal and CBS Money Watch have featured agents, brokers and wholesalers that
are insuring the marijuana industry. While most acknowledge challenges in the marijuana
industry exist, including conflicting state and federal statues and banking issues, some insurers
say their cannabis-related venture has picked up. For example, in the CBS Money Watch article,
Mike Aberie of GP Insurance Brokers in Rancho Cordova, California, said that they've been
receiving up to 25 applications daily for marijuana-related policies.

In an aricle last month in the Wall Street Journal, Cleveland-based Canassure Insurance
Services founder Patrick McManamon, whose family has been in the insurance business since
1946, stated: "My background is medical malpractice. | saw that the model of the niche insurance
carrier and products could be successful in this sector.” The biggest risks in the marijuana
industry are not legal [or compliance related], he said, but fire, thefts, and business risks.
Furthermore, McManamon sees no shortage of opportunity. “At least 70% of the marketplace is
uninsured or underinsured.” he said.

What do you think about this as an industry to insure? And are you looking at this as a possible
niche?

Sources: WSJ, CNN, NY Times, RAND. CBS News, CBS Money Watch, Huffington Post
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Call Us Today! (303} 991-7137 | info@marijuanainsuranceagency.com

AHERN AGENCY

—DROVIOING INSURBNMNIE SINIE 1851 ——

Home Colorado Marijuana Insurance Insurance Products About Us Contact

@

Colorado Marijuana Insurance Home / Colorado Marijuana Insurance

Contact Info

1970 Kipling Street
Lakewood, CO 80215

Phone: (303) 771-7137
Fax: (303) 991-7151

Browse
As the first state to legalize medical and recreational marijuana, Colorado has been » Home
the focus of worldwide attention over the last few years. The marijuana industry is
growing quickly, and changing rapidly. Together with the newly adopted state and s> Colorado Marijuana
national laws to regulate the market, there has also been an increased pressure on Insurance

the insurance industry to craft new policies for the protection of the businesses
and people involved in the sale of marijuana. s Insurance Products
Being that it is a relatively new field with growing legal recognition, man . .

g ) y g . greg g i . Y > Dispensaries
marijuana related businesses would be surprised to hear that they're still

underinsured. There can be many overlooked areas. General business insurance,

. . . . > Product
workman's comp insurance, insurance for the crops, the products, the store itself,

Manufacturers
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A’Hern Agency — Colorado Marijuana Insurance

insurance for staff, and much more. The A'Hern Agency can help you fill the gaps in
your insurance strategy to help protect yourself and your arganization in the event
of an unfortunate incident.

Colorado Medical Marijuana Insurance

Insurance is a basic requirement for businesses involved with the sale of marijuana
in Colorado, but it's not always black and white. Businesses need coverage that's
specific to their needs and policies that are robust enough to withstand the current
legal landscape between the federal government and the State of Colorado.

The State of Colorado has more marijuana crops and growers than any other state.
These crops can and should be insured.

The A’Hern Agency offers medical marijuana insurance to all people and
companies affiliated with the industry. The A'Hern Agency can also insure all
people and companies associated with the recreational or “adult use” marijuana
industry. From dispensaries to manufacturers to growers, physicians, and landlords
- the A'Hern Agency can help develop the perfect insurance strategy to

protect your businesses, property, and life.

Obtaining medical and recreational marijuana insurance coverage is essential for
Colorado growers, bakeries, dispensaries, and infused products manufacturers to
ensure their businesses, employees, and produce are adequately protected in the

event of an incident,

Call the A’'Hern Agency today at (303) 771-7137 to set up your free in-person
insurance consultation.

Page 2 of 3

» Landlords
> Physicians

» Workmans

Compensation

> Ancillary Businesses
» Growers Crop

> Infused Products

» About Us

» Contact

WELCOME

The A'Hern Agency offers
high guality and
personalized insurance
services to the medical
and recreational
marijuana industries.
We've been locally
owned and operated in
Lakewood since 1951,

CONTACT INFO WHAT WE INSURE

1970 Kipling Street (nfused Products

WHO WE INSURE

Ancillary Businesses

Lakewood CO, 80215

Phone: (303) 771-7137 Growers Crop

Physicians

Fax: (303)991-7151
Email: Product Manufacturers

Landlords

info@marijuanainsuranceagerity.com
Dispensaries

Workmans Compensation

http://www.marijuanainsuranceagency.com/colorado-marijuana-insurance/
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Denver Marijuana Laws & Retail Licenses | City and County of Denve...

!

Business Services Visiting

o
’1§ Help me find Neighborhood Services Government

Business Licenses

Liquor Licenses  Retail Marijuana  Resource Center

Denver Business Licensing Center  Retail Marijuana

Retail Marijuana Establishment Checklist

We recommend you enlist the services of a professional to develop plans for structural, electrical, zoning
and fire prevention elements of your building.

See below for the documentation forms and information required to obtain a license for a retail marijuana
establishment:

3 Background and name check issued by the Colorado Bureau of Investigations (CBI)

2 Retail marijuana license application
3 Required documents for license application appointment

5 Retail marijuana licensing policies and procedures

Medical and Retail Marijuana Map
This map displays both licensed medical and retail marijuana stores in the City and County of Denver.

1 of2

https://www,denvergov.org/businesslicensing/DenverBusinessLicensi...

311 Help A to Z Services

Online Services

Search for services, locate city offices, more... E

Public Hearing Schedule

FAQ Contact Us

Denver marijuana laws

Marijuana Licensing Forms
& Resources
- Marijuana Licensing FAQs Go

Public Hearings

Retail Marijuana Public Hearings will
be held at;

Department of Excise and Licenses
201 W. Colfax Ave. #206

Room 2.H.14

Denver, CO 80202

View our monthly hearings calendar.

Retail Marijuana Hearings August
2014

Retail Marijuana Hearings
September 2014

Retail Marijuana Hearings October
2014

YIRS IRAT a0 v o s





Retail Marijuana Business License Application Process

s

£
iF
,3% . ey S
§ i ‘ ; Rate
= 5 < i 3 .
'§ f | JaieRr:;etves L statereviews s censed] e % st application ki Hateissues § eorfitrns €O
i £.1 S NS irens % W State Pl i s AR R AR SRR AN RSN R AR AR AR A : i
5 s application& . application B RAYLE | FeesPaig? complets? ' coRM) i e N A s ’*? . lieenae
. foes o 4 license P i issuance with
o W N, = & 3 "
g * e — T chgj S—
£
State extech 248 /\‘\ o Inspection
E 3 pecti
§ EXL schedules meets with E ¥ -~ & . , ® '
5 Application ity SESIERE completes " Application RIAC facility? A inspecdion Card EXLissues
g 2 deliverad to app«'x'n:me:ﬂ m;)evlew application \ completa? i _ o Card | ssued Returned by aty license
% i EXL A EITERES review/QC : 7 ot E Applicant
1 |
w
3%
-,E, § Pre+esrirg
e Meeting
o g. Scheduled
o
i
Pubiic
Hearing Held
T ——
B— .
g ] “ o i
§ Hearing Officer . b ¢ EXUDirector |
XY | mskes -~ Recwmmend ™, 1 jssugs |
§ a8 recommendtion ™, spproval? @8 eanng §
2 | 1O EXL Director ’ gt | decigon g
E 3 R— L——.
fa g E “t
¥
i
& g Applicant - o
xa sy appesl Appesl
Hearing approved? iﬁ«*’l
decision h o

Rev. 12/9/13






image3.emf
Marijuana  enforcement division Rules.pdf


